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There’s an H. & D. Fibre Board Box for your.product. Learn how effectively your needs can be filled. 
. ‘Send to-day for “How to Pack It,” a treatise on the scientific low-cost way. of packing and shipping 
- qpoods.. Get your copy now. We send it FREE. Shady: ee. eed by a 
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COMMODITIES CLAUSE DECISION. 





Though the decision of the United States Su- 
preme Court this week in the Lackawanna com- 
modities clause case attracted much attention, 
it would seem, on careful reading, that it is not 
of such great importance or sweeping effect as 
was at first thought. The court seems to indi- 
cate clearly how carriers may avoid condemna- 
tion by doing as the Delaware & Hudson did— 
organizing a company and actually turning over 
to it the mining property. The decision seems 
to be that as long as the railroad company is 
merely a shareholder in the coal company the 
law is not violated, even if the railroad owns a 
controlling interest. It is somewhat difficult to 
see how, if the railroad company controls the 
coal company, it can be said that it has no di- 
rect or indirect interest in the commodity trans- 
ported, though it is recognized that when a dis- 
tinct and separate company is organized control 
of it may some time pass out of the hands of 
those who control the railroad. Such losses of 
control of corporations have not been infrequent 
incidents, especially in railroad history. 

The decision turned really on the question of 
the good faith of the railroad company in organ- 
izing a company the stock of which should be 
held in proportion to the holdings of railroad 
stock. That the railroad company did not sell 
its mining property to the new coal company, but 
made a contract for selling coai to it at the mouth 
of the mines, and that that contract was so re 
stricted as to make it a violation of either the 
Sherman law or of the commodities clause, is 
dwelt upon by the court. 
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There was practically no dispute as to the 
facts, but both corporations (the railroad and 
coal companies) contended that the facts alleged 
and proved did not support the legal conclusions 
sought to be drawn by the government. Each 
insisted that the two corporations were separate 
in law and fact. The district court held that the 
business of the two corporations had not been 
so commingled as to make their affairs indis- 
tinguishable; that they are two distinct and sepa- 
rate legal beings actually engaged in separate 
and distinct operations, and that the railroad 
does not own the coal. But Justice Lamar said: 
“The commodities clause of the Hepburn Act 
was intended to prevent railroads from occupying 
the dual and inconsistent position of public car- 
rier and private shipper, and in order to sepa- 
rate the business of transportation from the busi- 
ness of selling, that statute made it unlawful 
for railroads to transport in interstate commerce 
any coal in which the company has ‘any interest, 
direct or indirect.’” 

Mere stock ownership by a railroad, or by its 
stockholders, in a producing company, said the 
court, cannot be used as a test of the legality of 
the transportation of such, company’s coal by the 
interstate carrier, for, when the commodity clause 
was under discussion, attention was called to the 
fact that there were a number of the anthracite 
roads which at that time owned stock in coal 
companies. An amendment was then offered, 
which, if adopted, would have made it unlawful 
for any such road to transport coal belonging to 
such company. The amendment, however, was 
voted down, and in the light of that indication 
of congressional intent, the commodities clause 
was construed to mean that it was not neces- 
sarily unlawful for a railroad company to trans- 
port coal belonging to a corporation in which 
the road held stock. 

The court said that the whole transaction of 
organizing the coal company lacked the appear- 
ance of good faith. On that puint the court said: 
“That principle is to be especially borne in mind 
in the present care. For this is not an instance 
of a coal road and a coal company, both of which 
existed and had made contracts prior to the com- 
modities clause, but a case where a coal com- 


_pany was created with the express purpose that, 


with stockholders in common, it should be a 
party to a contract intended to enable the rail- 
road company to meet the requirements of the 
commodities clause and at the same time con- 
tinue the business of buying, mining, selling and 
transporting coal.” 

The opinion points out that the Lackawanna 
did not sell its Mining property, as was done by 
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the Delaware & Hudson. “The fact that the 
railroad company {D. & H.) held stock in the 
producing company,” continues the opinion, “and 
received dividends thereon, did not give to the 
railroad company, any more than to any other 
stockholder in any other corporation, a legal 
interest in the property of the coal company. 
Nor would the fact that the railroad company 
had once owned it have made and difference, if 
—by a normal and bona fide sale at the point of 
production—the carrier had lost all power of 
control and all rights, title and interest in the 
coal before the transportation began. But the 
decisions construing the statute recognize that 
one corporation can be an agent for another cor- 
poration, and that by means of stock ownership 
one of such companies may be converted into 
a mere agent or instrumentality of the other, and 
this use of one by the other—or this power of 
one over the other—does not depend upon con- 
trol by virtue of the fact that stock therein is 
held by the railroad company or by its share- 
holders. For dominance of the coal company 
may be secured by a carrier not only by an ex- 
press contract of agency, but by any contract 
which in its practical operation gives to the rail- 
road company a control or an ‘interest, direct or 


indirect,’ in the coal sold at the mouth of the 
mine.” 


Assuming that there was nothing in any of 
the things the railroad or coal company did in 
the organization of the latter that was illegal, 
the court said it is “necessary carefully to scruti- 
nize their arrangement to determine whether it 
was a bona fide and lawful contract of sale or a 
means by which the railroad, though parting with 
the legal title, retained an interest and control 
in what had been sold. The most cursory ex- 
amination of the contract shows that—while it 
provides for the sale of coal before transporta- 
tion begins—it is coupled with onerous and un- 
usual provisions which make it difficult to deter- 
mine the exact legal character of the arrange- 
ment. If it amounted to a sales agency, the 
transportation was illegal, because the railroad 
company could not haul coal which it was to sell 
in its Own name or through an agent. If the 
contract was in restraint of trade it was void, 
because in violation of the Sherman anti-trust 
law. The validity of the contract cannot be de- 
termined by the single fact that it did provide 
for a sale. It must be considered as a whole, 
and in the light of the fact that the sale at the 
mine was but one link in the business of the 
railroad engaged in buying, mining, selling and 
transporting coal.” 
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After telling about the railroad company re- 
serving the right to limit its sales to the .coal 
company and the prohibition torbidding the coal 
company to buy coal elsewhere, the opinion says: 
“Reading these two clauses together, it is evi- 
dent the coal company was neither an independent 
buyer nor a free agent. It was to handle noth- 
ing except the railroad’s coal and was the in- 
strument through which the railroad sold all its 
product.” 


Restrictive contract, the court observes, should 
at least be reciprocal; that ts, if the coal com- 
pany was to buy only the railroad coal, the con- 
tract should at least have provided that the rail- 
road would sell all the coal the coal company 


wanted, if there was to be a showing of good 
faith. 


HEARING ON WESTERN RATES 





THE TRAFFIC SERVICE NEWS BUREAU, 
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Western Advanced Rate case No. 2 will come on for 
hearing at the La Salle Hotel, Chicago, on July 19 and 
continue to the end of the month, and longer if necessary. 
Special Examiner Hines will preside over the hearing. 
The Commission has decided that protestants shall be 
heard immediately after the carriers have submitted the 
justification for each particular change in the rates or 
rules. The official program says: 


“The rates and practices assigned for hearing will 
be taken up in the order named in the schedule except 
that as evidence relating to the proposed rates on the 
several commodities is presented, evidence relating to 
the proposed changes in rules and practices affecting the 
particular commodity will also be heard. The evidence 
for the respondents as to each commodity will be imme- 
diately followed by that of the protestant relating to the 
same matter. If the first week should not suffice for the 
presentation of evidence relating to the matters set for 
hearing during that week, additional hearings as to those 
matters will be had, beginning Monday, August 2. At 
least ten copies of each exhibit filed upon the hearing 
should be prepared for presentation, two to the Commis- 
sion and eight to the interested parties.” 


FREE TRANSPORTATION OF CAR 





The following Conference Ruling bas been approved 
and adopted by the Interstate Commerce Commission: 

“Free Transportation of Car with Exhibits for State 
Agricultural College——A state college uses a car contain- 
ing live stock and agricultural products in giving free 
educational lectures and demonstrations to farmers in 
different parts of the state. Upon inquiry: Held, that if 
the college is sustained by the state and if the arrange- 
ments are made with the proper and responsible officers 
of the college such a car and its contents and the neces- 
sary agents employed in connection therewith may law- 
fully be moved by carriers without charge or at reduced 


rates.” 
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CURRENT TOPICS IN WASHINGTON 


Agitation Over Paraffine Works 
Decision.—Evidence of deep agitation 
among private car owners has been 
reaching Washington with nearly 
every mail for a week. It is caused 
by the decisions of the Commission 
in the Paraffine Works case and the 
I. and S. proceeding, in which the 
carriers were allowed to remove from 
their tariffs the words, “will accrue 
to the owner,” at the end of a rule 
pertaining to insulated cars furnished upon the request 
of the shippers. If those decisions mean what the owners 
fear they do, they will besiege the doors of the courts 
clamoring for a decision which will determine whether, 
as they believe, the Commission is to be allowed to de- 
prive them of their property without due process of law. 
As they understand the Paraffine Works decision, when a 
man provides himself with tank cars, such as the carriers 
have declined to furnish, they: might as well kiss the 
money so invested a farewell, because, as they under- 
stand the decision, the minute the cars are put into the 
railroad service, they become part of the railroad equip- 
ment, subject to pro rata distribution among the users 
of such cars, regardless of whether all such users have 
made any contribution to the common stock of cars. As 
the matter now stands, the owner of a car has the first 
call upon its services. That rule has worked fairly well 
with coal cars, because the carriers have furnished a 
considerable percentage of such equipment, so the pro 
rata distribution has not hurt the owners of private coal 
ears. The decision was made over a controversy with 
regard to tank cars in the oil trade, for which the rail- 
roads have furnished comparatively no equipment. The 
new rule, if the interpretation placed on it by owners 
of other classes of private cars is correct, means chaos, 
because each industry has furnished cars to take care 
of its business, and any distribution means a crippling 
of the business the owner has built up, because it de- 
prives him of cars. 





Charge for Heater Cars.——The companies that have 
been furnishing heater cars for shipments of potatoes are 
facing a loss of business on account of the elimination 
of the words governing the disposition of the $5 service 
charge imposed for furnishing the car. Here is the fact 
with regard to a heater car company that provides cars 
for bringing potatoes from Michigan points to Cincinnati: 
If the rule is put into effect in C. F. A., the railroad, for 
“providing” such a car, will collect $5 from the shipper 
and keep it. Then it will pay the owner the mileage 
for an average haul of about 550 miles, making $4.125. 
Such a transaction will net the carrier 87.5 cents over 
and above the published rate on potatoes—provided, of 
course, that the owner of the heater car will lease the 
car on the mileage rate. The peculiar part of the whole 
matter is that tariffs provide the compensation, in the 
way of mileage, the railroad company will pay if the 
shipper furnishes the car. Yet, in the decision with 
regard to the $5 per car charge it is set forth that’ the 
owner of the car is entitled to compensation for his 
car, but that the tariff is not the place for arranging that 
detail. When the issue was raised, it did not attract 
any particular attention, because it was regarded as a 
local affair in the Northwest. Now, however, the sweep- 
ing character of the decision is coming to be appreciated. 
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Important Decisions Expected.—The trap car and 
anthracite coal rate decisions are expected in a short 
time. So also is the express rate decision. In theory 
the Commission is due soon to begin a vacation. eIt is 
a theory only, because, while the Commissioners go away 
from Washington, they take with them work enough to 
keep them occupied for practically all summer. Decisions 
have been made heretofore during the so-called vacation 
time with about the same degree of regularity as at other 
seasons of the year. Except for the absence of the Com- 
missioners and the fact that there are no hearings or 
arguments, it is becoming almost impossible to distinguish 
vacation from non-vacation time. 





Class Rate Scale Revision.—A joint committee of the 
Central Freight Association lines has begun a revision of 
the class rate scale in use in that territory, and it is ex- 
pected that by September 1 individual lines will be filing 
tariffs naming the higher rates, to become effective prob- 
ably a month later. This revision is being undertaken in ac- 
cordance with the suggestions made at the hearings on the 
Five Per Cent case, The Commission in its first decision 
agreed with the carriers that the rates in that terri- 
tory were too low, and allowed a five per cent increase. 
When that was done the carriers gave notice that, as 
soon as possible, they would undertake to revise the 
scale they have’ been using so as to bring it up more 
nearly corresponding with the scale used in making the 
rates from New York to _ Chicago. There have 
been suggestions that, coincident with the _ revi- 
sion of that scale, the carriers would publish new 
and higher commodity rates, especially on fresh 
meats, packing-house products and other commodities 
carried in the list of those on which the rates were 
said to yield returns less than remunerative. Nobody 
in Washington, however, has any authentic information 
on that point. It may be true that they are undertak- 
ing something of that kind, but thus far there is no posi- 
tive indication that they are doing what they are ex- 
pected to undertake. 





Western Rate Arguments.—Although Clifford Thorne 
asked time for the protestants in the Western Advanced 
Rate case that meant at least two weeks of talk, the 
indications the first day were that the flow of words 
would become a mere dribble long before the end of such 
a long period, even if the Commission granted the requests. 
The parties to a controversy, before the talking begins, 
are a good deal like the small boy when he glimpses the 
strawberry shortcake. His eyes tell him that he can 
eat it all, but his stomach tells a different story before 
the first helping, if it be at all reasonable, is gone. Every 
man attending the first day’s session felt that he alone 
could occupy the whole time. It is only because a limit 
is set on the big cases that there is a struggle for an 
allotment of time for talk. It is suggested that it would 
be in the interest of all concerned if there were a rule 
that no brief would be accepted that had not all been 
written by the man whose name was attached, and with 
his own hand at that. A. E. H. 





CONTAINER SPECIFICATION AMENDED. 

The Interstate. Commerce Commission has amended 
paragraph 4 of Shipping Container Specification No. 17 
of its regulations for the transportation of explosives and 
other dangerous articles by freight and by express by 
inserting after the word “zinc” in the first line of the 
paragraph the words “lead-coated- steel (longterne), or 
other suitable metal.” 





Potogiaph Copyright, Harris aad twiar, Wisniangton 


Decisions of Interstate Commerce Commission 


RATES AND WEIGHTS ON PLASTER, ETC. 


CASE NO. 5626 (34 I. C. C., 202-207) 
GRAND RAPIDS PLASTER CO. VS. LAKE SHORE & 
MICHIGAN SOUTHERN RAILWAY CO. ET AL. 


Submitted Oct. 21, 1913. Decided May 24, 1915. 


1, Discrimination Against Grand Rapids to Be Removed.—Pres- 
ent carload rates and minimum carload weights on plaster 
and other gypsum products from Grand Rapids, Mich., to 
points in northern Illinois and southern Wisconsin are un- 
justly discriminatory as compared with rates and minimum 
weights on those commodities which the same carriers con- 
temporaneously maintain or join in maintaining from Fort 
Dodge, Iowa, to such points. Defendants required to re- 
move the discrimination. 

2. No Discrimination in Deliveries at Chicago.—There is no dis- 
crimination against Grand Rapids and in favor of Fort 
Dodge in the practices of these defendants in making de- 
liveries of plaster and other gypsum products from both 
points to team and industrial tracks in the Chicago switch- 
ing district. 


E. L. Ewing for complainant; D. P. Connell for Lake Shore 
& Michigan Southern Ry. Co., Michigan Central R. R. Co., Chi- 
cago, Indianapolis & Southern R. R. Co. and Cleveland, Cin- 
cinnati, Chicago & St. Louis Ry. Co.; F. S. Hollands for Chicago 
Great Western R. R. Co.; James H. Campbell for Grand Rap- 
ids & Indiana Ry. Co., Pittsburgh, Cincinnati, Chicago & St. 
Louis Ry. Co. and Pittsburgh, Fort Wayne & Chicago Ry. Co.; 
A. P. Humburg for Illinois Central R. R. Co.; Charles McPher- 
son for Pere Marquette R. R. Co. and its receivers. 

HALL, Commissioner: 

The Grand Rapids Plaster Co., complainant herein, 
is a Michigan corporation engaged in mining and quarry- 
ing gypsum rock and manufacturing products thereof at 
Grand Rapids, Mich. It here claims the right to lay 
down plaster and other gypsum products in northern 
Illinois and southern Wisconsin on a parity with com- 
peting shippers operating at Fort Dodge, Ia., and prays 
that an order issue commanding the defendant carriers 
to cease and desist from violations of sections 1, 2 and 
3 of the act, which, complainant asserts, now handicap 
it in that market. 

As defined by complainant upon hearing, northern 
Illinois comprises the entire northern half of that state, 
and southern Wisconsin comprises the portion of that 
state south of an east and west line passing through 
Sheboygan. 

Complainant avers that the consuming points in 
northern Illinois and southern Wisconsin are on an av- 
erage 100 miles nearer to Grand Rapids than to Fort 
Dodge, and that the transportation of plaster in carloads 
from both points of origin to this common market is, 
otherwise, under substantially similar circumstances and 
conditions; that Grand Rapids pays higher rates to these 
consuming points than does Fort Dodge; that the latter 
has the benefit of an alternative and lower carload mini- 
mum weight not accorded to Grand Rapids; and that 
the rate from Grand Rapids to Chicago, formerly 7.5 
cents, and now 7.9 cents, does not apply to as many 
delivery tracks in the Chicago switching district as does 


the rate of 8 cents per 100 pounds from Fort Dodge to 
Chicago, with the result that additional switching charges 
accrue on some Grand Rapids shipments sufficient to 
overcome the seeming advantage in rate. 

The charge that section 1 is violated is really a 
charge of comparative unreasonableness in the rates from 
Grand Rapids. The defendant carriers, some 36 in num- 
ber, include all reaching Grand Rapids and all reaching 
Fort Dodge with their own rails, and, with their con- 
necting carriers, maintain through routes and joint rates 
from Grand Rapids to the common market in question. 
These joint rates are usually less than the combination 
of the intermediates. 

The answers of the carriers are general denials, with 
the averment in some instances that the issues here were 
decided by the Commission in Acme Cement Plaster Cg. 
va, L. S. & M. S.. Ry. Co. 17 LC. C., 33 €fhe Frame 
World, July 17, 1909, p. 107). 

Up to and including the year 1906 Michigaa led the 
states in the production of gypsum rock and gypsum 
products. Since then the Michigan production has re- 
mained practically stationary, and is now exceeded by 
that of New York and of Iowa. The increase in lowa 
from 1906 to 1911 was, roughly, 25 per cent; in New York, 
65 per cent. In the country at large the consumption 
of gypsum products has increased in 10 years from 100,- 
000 tons to 1.000,000 tons per annum. Complainant at- 
tributes Michigan’s relative lack of increase to restriction 
of the markets available for the Grand Rapids product, 
largely because of the rates from Fort Dodge to northern 
Illinois and southern Wisconsin. 

Grand Rapids is the only producer of gypsum prod- 
ucts within 300 miles of that market, the greatest con- 
sumer of such products within 300 miles of Grand Rapids. 
Complainant urges that this region is its natural and 
should be its principal market. 

The following is a table of rates, distances and mini- 
mum weights submitted by complainant and brought up 
to date by check against the tariffs on file with this 


Commission: 
1 


Cc. L., IN CENTS PER 100 POUNDS. 
From Grand Rapids. From Fort Dodge. 
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Racine, Wis. ........ 143 9.0 9.5 40,000 365 12.5 30,000 
11.33 60,000 

Sheboygan, Wis..... 172 7.5 (7.9 40,000 454 15.0 30,000 
Watertown, Wis. .. 165 12.5 12.9 40,000 323 15.0 30,000 
Waukesha, Wis. .... 140 9.0 9.5 40,000 357 12.5 30,000 
Aurora, Tl. .....0.2. 214 85 9.5 40,000 331 10.0 30,000 
8.0 60,000 

Bloomington, Ill. .... 283 9.5 10.0 40,000 382 12.5 30,000 
8.0 60,000 

Chicago, Ill. ........ 177 7.5 7.9 40,000 373 10.0 30,000 
8 60,000 

De Kalb, Ill. ....... 235 9.5 10.0 40,000 319 10.0 30,000 
8.0 60,000 

Die MAS. asses 275 10.5 11.0 40,000 294 10.0 30,000 
: 8.0 60,000 

Magi Ms 5285 i. 214 9.5 9.5 40,000 336 10.0 30,000 
8.0 60,000 

Freeport, Ill. ........ 237 10.5 11.0 40,000 261 10.0 30,000 
8.0 60,000 

Fulton, Il. .......... 278 12.5 13.1 40,000 252 10.0 30,000 
8.0 60,000 

en 312 125 13.1 40,000 210 15.0 30,000 
Galesburg, Ill. ...... 335 11.5 12.1 40,000 288 10.0 30,000 
Kankakee, Ill. ...... 200 7.5 7.9 40,000 402 125 30,000 
8.0 60,000 

La Salle, Ill. ........ 253 9.5 10.0 40,000 325 10.0 30,000 
8.0 60,000 

Mendota, Ill. ........ 275 9.5 10.0 40,000 317 10.0 30,000 
8.0 60,000 

Moline, Ill. .......... 316 12.5 13.1 40,000 248 9.2 30,000 
8.0 60,000 

Ottawa, Ill. ........ 2388 9.5 10.0 40,000 352 10.0 30,000 
8.0 60,000 
Peoria; Il. ....:...-. 303 9.5 10.0 40,000 341 12.5 30,000 
8.9 60,000 

Quincey, Ill........... 439 11.5 12.1 40,000 303 12.5 30,000 
Rockford, Ill......... 220 9.5 $13.1 40,000 289 10.0 30,000 
8.0 60,000 

Rock Island, Ill. .... 318 12.5 13.1 40,000 245 9.2 30,000 
8.0 60,000 

Savanna, Ill. ....... 274 12.5 13.1 40,000 221 10.0 30,000 
8.0 60,000 

Streator, Ill. ........ 247 9.5 40,000 351 12.5 30,000 


* Minimum 40,000 east; 30,000 west of junction point. 
7 Minimum 40,000 east; 24,000 west of junction point. 
t Effective June 15, 1915, rate from Grand Rapids to Rock- 


ford will be 9.5c cents. 

Rates on gypsum products from Grand Rapids to des- 
tinations in Central Freight Association territory are 
usually make 8344 per cent of the sixth class rates. This 
adjustment was approved by this Commission in the 
Acme case, supra, and operates with relative justice as 
between various points of production in Central Freight 
Association territory. But complainant insists that ap- 
plication of this percentage adjustment greatly restricts 
the territory within which Grand Rapids can sell in 
competition with Fort Dodge, because rates from the 
latter point are not similarly based. The movement from 
Fort Dodge to points in northern Illinois and southern 
Wisconsin is entirely within Western Classification ter- 
ritory, and the rates are upon the basis of class C of that 
classification. 

Shipments from Grand Rapids to destinations in 
northern Illinois and southern Wisconsin are _ usually 
transported by Central Freight Association lines to Chi- 
cago junctions, or ports on the western shore of Lake 
Michigan, and beyond by defendant carriers operating 
in Western Classification territory. Two of the latter are 


‘the Illinois Central Railroad Co. and the Chicago Great 


Western Railroad Co., the only lines entering Chicago from 
the west that also reach Fort Dodge with their own 
rails. Another defendant, the Minneapolis & St. Louis 
Railroad Co., connects with its own rails Fort Dodge 
and Peoria, Ill. Still another, the Fort Dodge, Des Moines 
& Southern Railroad Co., connects Fort Dodge and Des 
Moines, Ia. 

The rate, recently advanced, of 7% cents from Grand 
Rapids to Chicago, minimum carload weight 40,000 pounds, 
was established Jan. 1, 1901. The rate of 8 cents from 
Fort Dodge to Chicago, minimum carload weight 60,000 
pounds, was made by the Illinois Central Railroad Co. 
and by the Chicago Great Western Railroad Co. in Sep- 
tember, 1901. Substantially 99 per cent of the business 
irom Fort Dodge to Chicago moves on this rate. 

After the establishment of the rate of 8 cents from 
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Fort Dodge to Chicago by the direct local lines, com- 
peting carriers named the same rate over the through 
routes formed by their connecting lines. Thereafter, 
presumably in obedience to the long-and-short-naul rule 
of the fourth section, the rate of 8 cents was applied 
intermediately by the two direct lines, and the competing 
lines met this application. The result of all this has 
been to accord the rate of 8 cents from Fort Dodge to a 
great many points in northern Illinois and southern Wis- 
consin. 

Ordinarily the joint rates on plaster from Grand Rap- 
ids to this competitive territory are on a basis from 1 
to 1% cents per 100 pounds higher than they would be 
if made on the regular basis governing in Central Freight 
Association territory. This, the carriers say, is because 
the lines west of Chicago apply certain rules of the 
Illinois freight committee peculiar to their territory in 
building these joint rates from Grand Rapids. The east- 
ern lines assert that any reductions to these particular 
destinations would necessarily force a reduction to all 
points in Central Freight Association territory, but we 
are not convinced of this. 

It is clear that these adjustments as between Grand 
Rapids and Fort Dodge to this particular territory are 
primarily due to different principles of rate making. 

The following comparison of ton-mile revenues earned 
on rates shown in the table set forth above illustrates 
some of the signal inequalities in the present adjustment: 


RATES ON PLASTER, C. L., PER 100 POUNDS. 
From Grand Rapids. From Fort Dodge. 
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Janésville, Wis. ........ 12.9 191 13.5 10.0 301 6.6 
Madison, “Wis. 0.662066 16.23 202 16.1 10.0 287 7.0 
Monroe, WIE, .....0.2.0008 16.23 225 14.4 10.0 286 7.0 
Ge, WEE. coc es oc ese’ 9.5 143 13.2 12.5 365 6.8 
Watertown, Wis. .......- 12.9 165 15.6 15.0 323 9.3 
US See 135% 278 9.4 10.0 252 7.9 
Galesburg, Ill, .......... 12.1 335 7.2 10.0 288 6.9 
eS ee 13.1 316 8.3 9.2 248 7.4 
UE Oe. eo cieakoeens 10.0 238 8.4 10.0 352 5.7 
Rock@orG, TH. oc is cieds< 13.1 220 11.9 10.0 289 6.9 


In instances where Fort Dodge enjoys a lower rate 
on a higher minimum this inequality is even more marked. 
This table shows clearly that to the vicinity of Milwau- 
kee and to the west and southwest of Chicago the Fort 
Dodge producer ships on more favorable rates than does 


his Grand Rapids competitor. 
In Elk Cement & Lime Co. vs. B. & O. R. R. Co., 22 
I. C. C., 84 (The Traffic World, Dec. 23, 1911, p. 1076), 


the Commission said, page 88: 

It is a rule too well settled to need discussion that as dis- 
tance increases the rate per ton per mile decreases, and merely 
because a greater distance point has a lower rate per ton per 
mile than a shorter distance point discrimination does not 
necessarily result. It is equally well settled, however, that 
rates must not only be reasonable in and of themselves, but 
they must also be relatively reasonable. The duty imposed by 
law is to give equal treatment to all shippers, and this includes 
the right to reach competitive markets on relatively equal 
terms. Carriers are not required by law, and could not in 
justice be required to equalize natural disadvantages, such as 
location, cost of production and the like, but they may not in 
any manner whatsoever unduly prefer one set of shippers en- 
titled to equal treatment over another or one locality over 


another, 

The circumstances and conditions governing trans- 
portation from both points do not warrant rates on plaster 
and other gypsum products from Grand Rapids that are 


‘relatively higher than those contemporaneously main- 


tained on the same articles from Fort Dodge to destina- 
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tions in northern Illinois and southern Wisconsin, as that 
territory is defined in this report. ‘ 

The defendants say that the Fort Dodge lines must 
make a 30,000-pound minimum on shipments to competi- 
tive points west and southwest, and that it would be 
impossible for those lines to maintain a different mini- 
mum basis into this particular territory. The record 
shows clearly that in the smaller communities many 
purchasers prefer to buy gypsum products in lois of not 
more than 30,000 pounds. It has happened, though in- 
frequently, that complainant has been compelled to pay 
on the minimum of 40,000 pounds in order to make a 
sale of 30,000 pounds. The maintenance of higner mini- 
mum weights for carloads from Grand Rapids than from 
Fort Dodge to this territory is an unjust discrimination 
against Grand Rapids. The carriers should readjust their 
rates to remove this objection. 

There remains the charge of failure to apply the Grand 
Rapids-Chicago rate to all points in the Chicago switching 
district. Elsmere, Ill., on the Chicago, Milwaukee & St. 
Paul Railway, is specifically mentioned as a point to 
which the Grand Rapids shipper, in order to effect team- 
track delivery, must pay a switching charge over and 
above the Grand Rapids-Chicago rate. 


There are team tracks on all lines entering Chicago 
to which switching charges are collected on traffic reach- 
ing Chicago via other lines. Whatever disadvantage 
Grand Rapids suffers in making deliveries on Chicago 
team tracks of western lines is apparently offset by what 
Fort Dodge suffers in making deliveries on Chicago team 
tracks of eastern lines. There are no industrial tracks 
or sidings in the Chicago switching district which can- 
not be reached from Grand Rapids on the regular Chi- 
cago rate. Defendant Lake Shore & Michigan Southern 
Railway Co. in the first six months of 1913 made 280 
carload deliveries of Grand Rapids gypsum products in 
Chicago. On 265 of these cars, 4 delivered at Elsmere, 
this carrier absorbed switching charges of connecting 
lines to an average amount of $6.32 per car. Only 15 
cars were delivered on team tracks of the Lake Shore 
& Michigan Southern Railway Co. The present record 
does not convince the Commission that Grand Rapids 
suffers any unjust discrimination in making deliveries in 
the Chicago switching district in competition with Fort 
Dodge. 

The present adjustment of rates as between Grand 
Rapids and Fort Dodge to northern Illinois and southern 
Wisconsin bristles with inequalities. Some of these have 
been pointed out above. A thorough check of the rates 
on plaster and other gypsum products from Grand Rapids 
and Fort Dodge to points in this consuming territory 
should be made with a view to eliminating the discrimi- 
nation. 


The carriers will be expected to readjust these ob- 
jectionable rates within 60 days from the service hereof. 
If this is not done, the matter may be brought to our 
attention for appropriate action. No order will be entered 
pending such readjustment. 


RATES ON FURNITURE 


CASE NO. 5889 (34 I. C. C., 262-267) 

FURNITURE MANUFACTURERS’ ASSOCIATION OF 
GRAND RAPIDS VS. ANN ARBOR RAILROAD CO. 
ET AL. 

CASE NO. 6051 

ROCKFORD MANUFACTURERS’ & SHIPPERS’ ASSO- 
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CIATION VS. ATCHISON, TOPEKA & SANTA FE 
RAILWAY CO. ET AL. 


Submitted Feb. 12, 1914. Decided June 2, 1915. 


Rates on furniture from Grand Rapids, Mich., and Rockford, 
lll., to Pacific coast terminals not found to be unreasonable 
or unduly discriminatory. 


E. L. Ewing and F. L. Williams for Furniture Manufactur- 
ers’ Association of Grand Rapids; C. S. Bather for Rockford 
Manufacturers’ and Shippers’ Association, and interveners, 
National Furniture Manufacturers’ Association of America; R. 
H. Countiss for Transcontinental Freight. Bureau; L. T. Wil- 
cox for Transcontinental Freight Bureau lines; F. G. Wright 
for Missouri Pacific Ry. Co. and St. Louis, Iron Mountain & 
Southern Ry. Co.; J. N. Davis for Chicago, Milwaukee & St. 
Paul Ry. Co.; Theodore Schmidt for Grand Rapids & Indiana 
Ry. Co., Pennsylvania Co., and Pittsburgh, Cincinnati, Chicago 
& St. Louis Ry. Co. 


HARLAN, Commissioner: 

On July 20, 1912, there was filed by the Transconti- 
nental Freight Bureau, to become effective on Sept. 2, 
1912, a tariff naming, among other rates, advanced rates 
to be applied to the transportation of furniture from 
eastern points of manufacture to various points in Cali- 
fornia, Oregon and Washington, hereinafter referred to 
as the Pacific coast terminals. The entire tariff was 
suspended by order of the Commission, and as the re- 
sult of formal hearings and informal conferences many 
of the increased rates under suspension were satisfac- 
torily adjusted. Of the numerous articles involved, the 
chief items as to which no agreement was reached, were 
furniture, tin cans and lard pails. 

The rate proposed in those tariffs on mixed carloads 
of furniture from Grand Rapids, in the state of Michigan, 
to the Pacific coast terminals was $2.52 per 100 pounds, 
being an increase of 30 cents over the rate then in effect. 
In our report in that proceeding, Transcontinental Com- 
modity Rates Westbound, 26 I. C. C., 456, 462 (The Traffic 
World, April 5, 1913, p. 766), referring to these rates, we 
said: 

Upon careful consideration of the evidence on this item we 
are not convinced that the proposed rates are unreasonable. It 
is therefore our opinion that they should be permitted to go 
into effect. 

The advanced rates became effective and_ shortly 
thereafter the first of the above-entitled complaints was 
filed. It attacks as unreasonable and discriminatory the 
rate of $2.52 applicable on furniture in mixed carloads 
from Grand Rapids to Pacific coast terminals. The same 
allegation is made with reference to the rate of $2.45 from 
Rockford, in the state of Illinois, in the complaint subse- 
quently filed by the manufacturers’ and shippers’ asso- 
ciation of that city. These same rates, as just stated, 
were among those involved in the case just cited, and, 
while their history is there shown in detail, it may be 
briefly restated, as follows: 

Early in 1912, as the record shows, the carriers at 
a meeting held in Chicago examined their Pacific coast 
terminal tariffs with the object of eliminating therefrom 
commodity rates on articles that were not subject to 
water competition between Atlantic and Pacific coast 
ports or which were not shipped in from foreign countries. 
The mixed carload rate on furniture to the terminal points: 
is referred to of record as “one of the most glaring 
examples” of articles that were supposed to be water 
competitive, but which were not so in fact. The rate 
at that time was $2.20, and it applied from the entire 
territory intermediate to the Atlantic seaboard and Colo- 
rado. In the new adjustment the rate from New York 
‘was made $2.65; from Grand Rapids, $2.52, and from 
Rockford, $2.45. These rates are the third class rates. 
The minimum weight applicable on cars of any size to 
California terminals is 12,000 pounds; to north Pacific 
coast terminals the shipments are subject to rule 6-B 
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at Western Classification, which provides for a minimum 
weight of 12,000 pounds on a 36-foot car, 13,440 pounds 
on a 40-foot car, and 17,040 pounds on cars 50 feet or 
over in length. 

The allegation of discrimination advanced by Grand 
Rapids furniture dealers is based on the fact that (1) 
while bedroom and dining-room furniture of certain lim- 
ited values may be shipped in straight carloads at rates 
of $1.50 to $1.75, respectively, the same articles, when 
shipped in a mixed car, take a rate of $2.52; (2) while 
the minimum weight applicable on shipments to California 
terminals is 12,000 pounds, regardless of the length of 
the car, because of the application of rule 6-B of Western 
Classification to shipments to the north Pacific coast 
terminals, the minimum weights to the latter destinations 
vary with the length of the,car, and (3) the rates on 
straight carloads of furniture to the north Pacific coast 
terminals are less than to the California terminals. The 
complainants are particularly interested in the rate on 
mixed carloads of furniture, and it is to this item in the 
tariffs that we shall devote our special attention. 

The records show that about 50 furniture factories 
are in operation at Grand Rapids, having in their em- 
ploy about 10,000 men and annually producing furniture 
valued at about $15,000,000. The output of these fac- 
tories consists almost exclusively of medium and high- 
grade furniture; at some towns in the near vicinity of 
Grand Rapids cheaper furniture is manufactured. Twice 
a year, in January and July, exhibits are held at Grand 
Rapids, at which several hundred furniture manufacturers 
throughout the country have their samples on display 
and to which retailers come to make their selections and 
place their orders. It is stated of record that 40 to 50 
per cent of the product of Grand Rapids is disposed of 
at these semiannual sales. 

The record shows that the industry at Grand Rapids 
has become specialized; that is, no. manufacturer under- 
takes to produce a complete line of furniture. On the 
other hand, the stock of an ordinary retail store must 
comprise all kinds and grades of furniture. These retail 
dealers, moreover, are not ordering furniture in quan- 
tity as they did formerly, but rely upon smaller orders 
from time to time throughout the season. To take care 
of this trade condition a practice has grown up at Grand 
Rapids of shipping mixed carloads of furniture from 
a number of factories intended for one consignee. The 
car may be loaded and shipped by a manufacturer at 
Grand Rapids, to whose warehouse the goods of other 
manufacturers are brought for that purpose, or the goods 
of several manufacturers may be sent for loading to the 
car-loading department of the furniture and manufac- 
turers’ association. This association, which maintains 
assembling and loading facilities, is operated without 
profit and for the benefit of the furniture manufacturers 
of Grand Rapids and their customers. Goods are handled 
also for some of the factories located outside of Grand 
Rapids, such as Holland and Zeeland, and to these manu- 
facturers a charge for the service of 10 cents per 100 
pounds is made. In addition to mixed carloads, which, 
although billed to one consignee, may embrace goods for 
several consignees, many so-called pool cars, containing 
goods from several dealers intended for several con- 
signees, are consigned to transfer companies, warehouses 
and distributing agencies on the coast. 

The practice of shipping mixed cars is of value to the 
carrier, in that it results, as the record shows, in a 
heavier loading of the cars and in fewer claims for loss 
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and damage; it is also of value to the shippers, in that 
they receive upon less-than-carload shipments the benefit 
of the carload rate; it also involves a more expeditious 
service, and the goods arrive ‘in better condition; it 
enables the retailer also to do a larger volume of busi- 
ness on a smaller investment. One hundred and seventy- 
three such cars were shipped by the furniture and manu- 
facturers’ association of Grand Rapids to Pacific coast 
terminals in 1912, and 111 in 1913. It is also stated that 
an equal or greater number of such cars were shipped 
by individual factories. An exhibit filed of record shows 
that several of these mixed cars contained case goods, 
tables and stands, chairs and stools, bookcases, desks, 
upholstered furniture, china, music and filing cabinets. 
One dealer in San Francisco received in 11 such mixed 
or pool cars shipments weighing in the aggregate about 
7,605 pounds; at Portland, in 9 such cars, a dealer re- 
ceived shipments weighing but 3,870 pounds, and at Seat- 
tle, in 4 such cars, a dealer received shipments weighing 
2,865 pounds. Other exhibts indicate that frequently 
in one of these mixed and pool cars, although loaded to 
the minimum, the freight intended for some individual 
dealer on the coast will consist of a single piece of fur- 
niture. 

Comparison is made with the earnings on automo- 
biles and vehicles, household goods, liquors, stoves, wooden- 
ware, etc.; household goods, as is generally known, are 
carried at low rates, and the three commodities last named 
are said to be water competitive. In determining the 
earnings on all these commodities the minimum weights 
applicable under the tariffs were used, while as to furni- 
ture the actual weights of shipments were used. Another 
exhibit compiled from original paid freight bills shows 
actual earnings on 16 cars containing rubber fruit-jar 
rings, baseball bats, glucose, gocarts, etc., from various 
points of origin to destinations on the Pacific coast. Man- 
ifestly such comparisons as these are not helpful in de- 
termining the reasonableness of the rate on furniture in 
mixed carloads from Grand Rapids to Pacific coast ter- 
minals. Nor is there anything of record that convinces 
us that the rate of $2.52 now in effect is unreasonable. 

.The principal allegation of discrimination in the 
Grand Rapids complaint lies in the fact that the rates 
on straight carloads of furniture to the north Pacific 
coast terminals are less than to the California terminals, 
and in the application of rule 6-B, providing, on shipments 
to the north Pacific coast terminals, for graded minimum 
weights, while the minimum to California terminals is 
12,000 ‘pounds for any size car. There are a number of 
factories on the north Pacific coast making furniture of 
a low grade, and the lower rates on the straight carloads 
of cheaper furniture from the East were made in order 
that the eastern factories might continue to compete with 
the coast factories. There are eight furniture factories 
at Portland and two at Tacoma, which, while at present 
engaged in the manufacture of furniture of a low grade, 
are gradually extending their lines so as to make what 
is referred to as medium-grade furniture. In the old 
tariffs the rate to the north Pacific coast points was the 
terminal rate with a 12,000-pound minimum; under the 
present adjustment the same classification rate and mini- 
mum is applied to the terminals as to the intermediate 
territory. The lines running to California, as a com- 
promise adjustment, in the alignment of their rates, per- 
mitted the 12,000-pound minimum to remain at the Cali- 
fornia terminals. The California lines have 50-foot cars, 
while the northern lines have no cars of greater capacity 
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than standard 40-foot cars. If the 12,000-pound minimum 
were made effective to the north coast and those lines 
were offered more furniture than could be loaded in a 
40-foot car, and no 50-foot car were available, they would 
be obliged to furnish two cars for one. 

The record is far from clear as to just what sort 
of an adjustment Grand Rapids desires. It alleges that 
the rates “based upon the values of the furniture are 
unduly preferential and unjustly discriminatory.” As we 
understand the record, Grand Rapids does not manufac- 
ture, to any great extent, the grades of furniture that 
move under the lower valuation and which compete with 
the furniture manufactured on the Pacific coast. It is 
said also that as only a limited number of dealers on 
the Pacific coast can buy straight carloads of bedroom 
or dining-room furniture, the benefit of the lower rates 
accrues to only a few individuals. There is, however, 
nothing to prevent the manufacturer at Grand Rapids 
from shipping straight carloads of bedroom and dining- 
room furniture, tables and chairs of the restricted valua- 
tion to agents or representatives on the Pacific coast, 
by whom the distribution may be made to several con- 
signees, and the record shows that this is frequently 
done. The value of a mixed car of furniture is between 
$2.500 and $3,500; some cars contain furniture of the 
value of $15,000. As was said in Transcontinental Com- 
modity Rates Westbound, supra, “this mixture of fur- 
niture is of furniture of the better class, many of the 
articles being of the highest grade and price in the trade.” 
The record indicates that of all the commodities involved 
in the case just cited, both at the informal conference and 
at the formal hearings, none had more careful considera- 
tion than the rates on furniture. Most of the items of 
furniture were adjusted satisfactorily to the shippers, and 
protests as to them were withdrawn. The matter has 
again had our careful consideration, and from the facts 
shown of record we have reached the conclusion, and so 
find, that the rates here attacked are neither unreason- 
able nor discriminatory. What we have said as to the 
rates from Grand Rapids applies with equal force to the 
rates from Rockford. The complaints must, therefore, be 
dismissed, and it will be so ordered. 





ORDER. 
It is ordered, That the complaints in these proceed- 
ings be, and they are hereby, dismissed. 


APPLE STORAGE IN TRANSIT 
CASE NO. 6950 (34 I. C. C., 267-270) 
INDIANAPOLIS CHAMBER OF COMMERCE VS. CLEVE- 
LAND, CINCINNATI, CHICAGO & ST. LOUIS RAIL- 
WAY CO. ET AL. 


Submitted March 19, 1915. Decided June 2, 1915. 

The refusal of the lines serving Indianapolis to permit at that 
point storage in transit on apples not found to result in 
undue preference or advantage in favor of Chicago, St. 
Louis and other western cities at which points storage in 
transit is permitted by the western lines. 





Myers & Gates and J. Keavy for complainant; D. P. Con- 
nell for New York Central lines; L. E. Hinkle for Pennsylvania 
lines; B. H. Dally for Vandalia R. R. Co.; L. E. Oliphant for 
Lake Erie & Western R. R. Co.; M. R. Waite for Cincinnati, 
Hamilton & Dayton Ry. Co. ‘ 


HARLAN, Commissioner: 

In this complaint it is alleged that the failure of the 
lines serving Indianapolis to permit at that city storage 
in transit on apples from western and eastern points of 
origin, such as is permitted at Chicago, St. Louis and 
other western cities on apples from the same points of 
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origin results in charges that are unjust, unreasonable, 
unjustly discriminatory and unduly preferential. 

The rate on apples from Pacific coast points to all 
points in Central Freight Association territory is $1 per 
100 pounds. The western lines permit storage in transit 
at Chicago and at St. Louis and other points west of the 
Mississippi River on the basis of the through rate from 
the point of origin plus a transit charge, which is, on 
traffic eastbound from the Pacific coast, 5 cents per 100 
pounds and from western territory, such as Colorado, 
Utah and Montana, 1% cents per 100 pounds. When 
storage is authorized by the western roads on traffic west- 
bound from eastern points of origin the transit charge 
is 1% cents per 100 pounds. In addition to the transit 
charge, all of which accrues to the western line, there 
is the charge of the private warehouse for the. storage 
service. The storage of apples in transit at the through 
rate from point of origin to ultimate destination, either 
with or without additional charge, is not authorized by 
tariff at any point by lines serving Indianapolis or, in 
fact, by any road in Official Classification territory. A 
carload of apples from the Pacific coast may he stored 
in transit at Chicago and later move out to any eastern 
point on the through rate of $1 plus a storage-in-transit 
charge of 5 cents per 100 pounds, making a total charge 
of $1.05. The same apples, if stored at Indianapolis and 
reshipped, for example, to Cincinnati, would be charged 
the $1 rate to Indianapolis plus 9% cents to Cincinnati, 
or a total rate of $1.095. To Pittsburgh the total rate 
would be $1.17 and to New York $1.28, as against $1.05 
in each instance if stored in transit at Chicago or St. 
Louis. An exhibit filed of record shows that to 10 typical 
points in Central Freight Association territory east of 
Indianapolis that city is, on apples from the Pacific coast 
stored in transit at western points, under a disadvantage 
of from 2% to 9% cents per 100 pounds, or from $7.50 
to $28.50 per car; on apples from Colorado and Utah 
the difference to the same points would be from 4% to 7% 
cents, or $13.50 to $22.50 per car. While the Central 
Freight Association lines join in the through rates pub- 
lished by the western lines, which provide that transit 
will be extended on apples subject to the tariffs of the 
individual carriers, the storage actually takes place on 
the rails of the western roads with respect to both east- 
bound and westbound traffic. The eastern roads receive 
no part of the storage-in-transit charge, nor do they shrink 
their revenues in any degree under the through rate. 
All the rates from territory east of the Indiana-Illinois 
state line to points west of the Mississippi River, except- 
ing transcontinental rates, are based either on the Mis- 
sissippi River or the Chicago combination, and the eastern 
lines receive on apples their local rates up to Chicago 
or the Mississippi River. On apples originating in the 
West and stored in transit at Chicago, St. Louis, or points 
west of the Mississippi River the Central Freight Asso- 
ciation lines receive their full proportion of the published 
rate of $1, and the apples come to them under exactly 
similar circumstances, on the same kind of billing, and 
they receive the same earnings as though the apples had 
moved directly without storage in transit. 


No real attempt has been made in this proceeding 
to attack the reasonableness of the rates. The issues 
involved are those of alleged unjust discrimination and 
undue preference in favor of Chicago, St. Louis and other 
western cities. Indianapolis is here asking that the same 
privileges be accorded by the lines serving it that are 
granted at the western points by the western lines. That 
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city, located at no great distance from the Illinois-Indiana 
state line, being a rival and competitor of St. Louis and 
Chicago, perhaps feels more keenly than do other cities 
in Central Freight Association territory the result of this 
{ransit arrangement. Numerous requests weré made upon 
‘he carriers, and conferences were held with a view to 
having tariffs published to. provide for storage in transit 
on apples at Indianapolis. The position of the carriers, 
then as now, is (1) that the transit service could not be 
extended to apples and denied to other similar commodi- 
ties; (2) that the putting into effect of the practice at 
Indianapolis would result in its extension throughout the 
entire Official Classification territory and would mean a 
substantial decrease in the revenues of the carriers, and 
(3) the carriers desire to curtail rather than extend 
transit privileges. 

The complaint was brought on behalf of commission 
merchants, local brokers and individuals interested in 
storage warehouses at Indianapolis. In that city are stor- 
age warehouses of large capacity, which, it is thought, 
would be filled with western and eastern apples if storage 
in transit were permitted at that point. The record indi- 
cates that in practically every city in the eastern ter- 
ritory of 25,000 inhabitants there is a cold-storage plant, 
and no special conditions exist at Indianapolis that would 
warrant the extension of transit to that point without 
extending it to all cities in Official Classification territory. 
This being the case, it is difficult to see just what benefit 
Indianapolis would derive from such an arrangement. It 
is stated of record that the dealers run out of supplies 
suddenly; that they do not buy until they have to, and 
then want quick deliveries. If the apples were stored at 
Indianapolis, the commission men of that city would, it 
is claimed, be in a position to give buyers the kind of 
service demanded and could thus consummate sales that 
they are unable to handle under present circumstances. 
One commission man in Indianapolis represents three of 
the largest shippers of apples in the West; these ship- 
pers have representatives in various eastern cities, and 
each is so limited by contract as to be unable to make sales 
in the territory of other representatives. On western 
apples, therefore, the territory of operation is somewhat 
restricted. But the traffic coming from the West is very 
small as compared with the traffic that originates within 
Central Freight Association territory. Approximately 60 
per cent of the total output of apples in the United States 
is grown in what is known as Official Classification ter- 
ritory, and such of these apples as are there stored now 
pay the combination of local rates in and out of the 
storage point. Fifteen per cent of the apple crop of the 
United States is grown in Ohio, Indiana, Illinois and Michi- 
gan. The carriers contend that if storage in transit be 
given to growers in the East and the West, it cannot 
consistently be denied to growers in the four states last 
mentioned, and the extension of the transit service all 
over the territory would result in’ very substantial re- 
ductions in the revenues of the carriers. 


No representative of a western line appeared at the 
hearing, and we therefore are uninformed from the record 
as to the reason underlying the action of those lines in 
establishing this transit service. In any event, the record 
shows that the practice was inaugurated by them and 
not by the Central Freight Association lines; that the 
storage takes place on the rails of the western road with 
respect to both eastbound and westbound traffic; that on 
eastern apples the local rate into Chicago is collected 
by the eastern lines, and when the shipment moves out 
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of Chicago the through rate to the destination beyond 
is assessed by the western lines; that on apples from 
Colorado, Utah, Montana and Missouri points to Central 
Freight Association territory the lines east of the river 
receive their full local rate from the river; that on apples 
from Pacific coast territory stopped in transit at Chicago 
the Central Freight Association lines get their full divi- 
sion of the $1 rate, with their local rate as a maximum, 
and that the Central Freight Association lines do not 
permit transit on apples in their own territory. In view 
of these facts we are unable to find that by their action 
in forming through routes and joint rates with the western 
lines which permit storage in transit of apples on their 
own rails the lines serving Indianapolis in refusing to 
establish storage in transit at that city thereby discrimi- 
nate against the complainants herein. As we have said, 
the reasonableness of the rates and of the transit charges 
is not in issue. The complaint must therefore be dis- 
missed, and an order to that effect will be entered. 





ORDER. 
It is ordered, That the complaint in this proceeding 
be, and it is hereby, dismissed. 


COMBINATION STATE AND INTERSTATE 
RATE UNLAWFUL 


CASE NO. 6817 ; (34 I. C. C., 271-277) 
KANOTEX REFINING CO. VS. ATCHISON, TOPEKA & 
SANTA FE RAILWAY CO. 


Submitted April 7, 1915. Decided June 8, 1915. 


The lawfully established interstate rate applies on shipments 
first billed to an intermediate point within the state of 
origin and then rebilled to the intended desination in an 
adjoining state, this plan having been devised for the sole 
purpose of getting the traffic through to the interstate des- 
tinaton at the rates applicable to and from the intermediate 
point, the sum of which was materially less than the 
through rate for the through service. 


C. D. Chamberlin for complainant and intervener. 
T. J. Norton and A. A. Hurd for defendant. 
HARLAN, Commissioner: 


The question of greatest moment on this record is 
whether a shipper has a legal right to evade the law- 
fully published through rate on a shipment moving be- 
tween points in adjoining states by arranging to bill the 
shipment on the local rates to and from an intermediate 
point, instead of using through billing to the ultimate 
destination. The point at issue will be clearly appre- 
hended from a brief statement of the facts as they are 
shown of record: 

From its refinery at Caney, in the state of Kansas, 
the complainant ships petroleum oil to its various dis- 
tributing stations in that and the adjoining states. One 
of its more important stations is at Woodward, in the 
state of Oklahoma, to which point the complainant ships 
its refined petroleum with regularity and in substantial 
volume. Kiowa is the last point on the rails of the 
defendant in the state of Kansas that is intermediate to 
Woodward, and in order to take advantage of the sub- 
stantially lower level of rates prescribed in that state 
on refined petroleum, and as the first step in the car- 
riage of the products of its refinery to Woodward, the 
complainant devised the plan of billing its tank cars to 
one L. B. Hill at Kiowa. Hill was the agent of the com- 
plainant for the sole purpose of acting as the consignee 
of such shipments and of rebilling them from Kiowa to 
Woodward. He performed no other duty for the com- 
plainant except to pay the freight charges on occasional 
shipments at the interstate rate from Kiowa to Wood- 








ward; and in such cases he was, of course, reimbursed 
by the complainant. In all cases the charges from Caney 
to Kiowa at the local state rate were paid by the com- 
plainant; and the charges at the interstate rate from 
that point to Woodward, when not advanced by Hill on 
behalf of the complainant, were collected directly from 
the complainant at destination. 


It was frankly admitted of record that the complain- 
ant’s cars were billed to Kiowa and then rebilled to 
Woodward, under the arrangement with Hill, for the 
sole purpose of securing the transportation to the latter 
point at a lower aggregate cost than was available under 
the lawfully published through interstate rate from 
Caney to Woodward; that Woodward was the intented 
destination of the shipments, although they were first 
billed to Kiowa; and that the cars were expected to 
move to Woodward as a continuous shipment, subject 
only to the delay incident to the rebilling at the inter- 
mediate point. As a matter of fact, the cars were some- 
times actually handled from Caney through to Wood- 
ward in the same train. There was at Kiowa no trans- 
fer of interest, no actual possession taken by Hill, and 
no constructive possession other than may be involved 
in the rebilling at Kiowa as described. 


Upon the argument counsel for the complainant con- 
ceded these facts, and also admitted that the rebilling 
of the cars at Kiowa “was a plan or course of action 
devised in order to get the traffic ultimately delivered at 
Woodward” at a charge that was substantially lower than 
the lawfully published interstate rate between the point 
of origin and ultimate destination. So far as this rec- 
ord discloses the products of the complainant’s refinery 
at Caney were not shipped to Kiowa for local delivery 
or consumption at all. It is to be observed also that 
the local rate prescribed by the state authorities for the 
movement of refined petroleum from Caney to Kiowa 
had not been made applicable by the defendant to the 
through movement to Woodward. 


Upon learning of the plan devised by the complain- 
ant for getting its petroleum through to Woodward the 
defendant refused further to bill the shipments from 
Kiowa except at the balance of the through interstate 
rate. It also presented undercharge bills to the com- 
plainant for the previous shipments, based on the differ- 
ence between the rate charged and the through inter- 
state rate. Being thus deprived by the action of the 
defendant of the opportunity to take further advantage 
of the lower intermediate rates the complainant com- 
menced to bill its petroleum through from Caney to 
Woodward. It is well to add that the consignee of these 
latter shipments, as well as of the previous shipments 
that were first billed locally to Kiowa and rebilled then 
to Woodward, was designated as the Kanotex Oil Co., 
the name under which the complainant does business at 
Woodward and elsewhere in the state of Oklahoma. 


The complainant refuses to pay the defendant’s bill 
of undercharges on the previous shipments; it denies 
the right of the defendant to refuse to rebill its ship- 
ments from Kiowa to Woodward; it contends that the 
course pursued by it in securing the delivery of its 
refined petroleum at Woodward at a charge substantially 
less than it would have been required to pay had the 
shipments been billed through to the ultimate destina- 
tion was entirely lawful; and it also alleges that the 
through interstate rate on refined petroleum moving from 
Caney to Woodward is unreasonable and discriminatory. 

The Commission has frequently been confronted with 


1390 THE TRAFFIC WORLD 





Vol. XV, No. 25 


the confusion and discriminations arising in various ways 
out of the differences in state and interstate rates, ani 
in our findings, both formal and informal, we have con- 
stantly insisted upon the exaction of the lawfully pul- 
lished interstate rate upon all traffic that was really 
moving as interstate commerce. These rulings have gen- 
erally been acquiesced in by carriers and shippers alike. 
In a number of cases, however, some of which were of 
recent origin, the question has arisen in one form or 
another and upon somewhat different facts has reached 
the courts. The rulings made by the courts are relied 
upon by the complainant here in support of its con- 
tention that, although its refined petroleum moves from 
Caney for ultimate delivery at Woodward, the complain- 
ant, nevertheless, by this plan of rebilling at Kiowa, may 
lawfully take advantage of the lower local rates and 
thus avoid the payment of the higher through rate. The 
complainant asserts it to be within its legal right to 
divide the through movement into two parts, and, 
through the help of an agent at an intermediate point, 
to make a separate contract for each movement at the 
rate lawfully available therefore. 


The same contention was made in Southern Pacific 
Terminal Co. vs. I. C. C., 219 U. S., 498. That case in- 
volved shipments of cottonseed cake and cottonseed meal 
originating at points chiefly in Texas, the bills of lading 
showing the destination to be Galveston. Although it 
was intended that the cottonseed cake should be manu- 
factured into meal at that point and exported, the con- 
tention was nevertheless made that the transportation of 
the cake and meal ended at Galveston. As to this the 
court said (p. 526): 


The manufacture or concentration on the wharves of the 
terminal company are but incidents, under the circumstances 
presented by the record, in the transshipment of the products 
in export trade and their regulation is within the power of the 
Interstate Commerce Commission. To hold otherwise would be 
to disregard, as the Commission said, the substance of things 
and make evasions of the Act of congress quite easy. It makes 
no difference, therefore, that the shipments of the products 
were not made on through bills of lading or whether their 
initial point was Galveston or some other place in Texas. They 
were all destined for export and by their delivery to the Galves- 
ton, Harrisburg & San Antonio Ry. they must be considered as 
having been delivered to a carrier for transportation to their 
foreign destination, the terminal company being a part of the 
railway for such purpose. The case, therefore, comes under Coe 
vs. Errol, 116 U. S., 517, where it is said that goods are in inter- 
state, and necessarily as well in foreign, commerce when they 
have “actually started in the course of transportation to an- 
other state, or been delivered to a carrier for transportation.”’ 


This principle was reaffirmed in Ohio Railroad Com- 
mission vs. Worthington, 225 U. S., 101, and again in 
Texas & New Orleans R. R. Co. vs. Sabine Tram Co., 
227 U. S., 111. In the case last cited the Sabine Tram 
Co., a corporation engaged in the manufacture and sale 
of lumber at Ruliff, in the state of Texas, sold to the 
W. A. Powell Co. a number of carloads of lumber, which 
were delivered under the terms of the contract, f. o. b. 
the cars at Sabine, in the same state. This lumber had 
been purchased by the Powell Co. for -export. The 
Sabine Tram Co. had no interest in the destination of 
the lumber after it came into the hands of the Powell 
Co., although it assumed from its knowledge of the busi- 
ness of the Powell Co., from the character of the lumber 
and other facts, that it was intended for export. It was 
held that the movement was foreign commerce from the 
original point of origin, Ruliff, and that the tariff rate 
for the carriage of the lumber by rail for export, which 
exceeded the local rate in effect from Ruliff to Sabine, 
was lawfully applicable. The court said, at page 126: 


The determining circumstance is that the shipment of the 
lumber to Sabine was but a step in its transportatiorto its 
real and ultimate destination in fereign countries. In other 
words, the essential character of the commerce, not its mere 
accidents, should determine. It. was to supply the demand of 
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foreign countries that the lumber was purchased, matufactured 
and shipped, and to give it a various character by the steps 
in its transportation would be extremely artificial. Once admit 
the principle and means will be afforded of evading the national 
control of foreign commerce from points in the interior of a 
state. There must be transshipment at the seaboard, and if 
that may be made the point of ultimate destination by the 
device of separate bills of lading the commerce will be given 
local character, though it be essentially foreign. 


Gulf, Colorado & Santa Fe Ry. Co. vs. Texas, 204 
U. S., 403, is cited by complainant, but does not support 
its contention. In that case the Harroun Commission 
Co. purchased two cars of corn at Hudson, in the state 
of South Dakota, to be delivered f. o. b. at Texarkana, 
in the state of Texas, after inspection and sacking at 
Kansas City. The corn reached Kansas City on Decem- 
ber 17, 1901, where it was unloaded, sacked and trans- 
ferred to the Kansas City Southern Railway. On De- 
cember 24 the Harroun Co. sold to the Hardin Grain Co. 
for delivery at Texarkana two cars of corn, and on De- 
cember 26 informed the purchaser that the corn would 
be sacked at Kansas City and shipped from that point to 
Texarkana. This corn had been bought by the Hardin 
Co. to be shipped from Texarkana to a purchaser at 
Goldthwaite, in the same state, pursuant to a contract 
made on December 23. It was held that the interstate 
movement from Hudson ended at Texarkana and that 
the further movement to Goldthwaite was intrastate. 
The original seller of this grain at Hudson, who paid 
the freight charges for the movement to Texarkana, did 
not know of its ultimate destination, if any, beyond that 
point, nor did the Harroun Co. know its ultimate desti- 
nation beyond Texarkana until after its arrival at Kan- 
sas City. So also the Hardin Co., when it contracted 
for the ears to be delivered at Texarkana, did not know 
where the grain would originate. The contract between 
the Hardin Grain Co. and the Harroun Commission Co. 
was completed in accordance with its terms when the 
corn was delivered to the Hardin Co at Texarkana. The 
two cars were detained at that pcint five days, and at 
no time was the Hardin Co. under any obligation to ship 
them farther. The corn might have been consumed 
locally or shipped. to any point, and the purchaser at 
Goldthwaite might have been supplied with other corn 
from other sources. These facts clearly destinguish the 
case from the case at bar, for bere the complainant 
intended the shipment to move from point of origin to 
a known interstate destination. It was not billed to an 
intermediate point in order to complete a contract of 
sale or to await a purchaser in the future to whom it 
might be reshipped, but in order to secure an advantage 
wholly unrelated to the movement itself and affecting 
only the cost to the shipper of the service received. 

Complainant further relies on Chicago, Milwaukee & 
St. Paul Ry. Co. vs. Iowa, 233 U. S., 334. But in that 
case the railroad commission of Iowa found as a fact 
that Davenport was a distributing point for coal shipped 
by the consignor from points in other states; that the 
coal was held at Davenport after the consignee had 
taken delivery, paid the freight, assumed full control, 
ard until sales were made; that the coal might be con- 
sumed locally or shipped to points within the state, but 
that the ultimate destination was determined after the 
arrival of the coal at Davenport. Upon these facts the 
state commission held that the movements beyond Daven- 
port were intrastate, and in its judgment the Supreme 
Court of the state affirmed that view. The Supreme 


Court of the United States said the question involved 
‘was with respect to the nature of the actual movement 
in the particular case, and that the record disclosed no 
ground for concluding that the state court had improp- 
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erly characterized the traffic there involved. The dis- 
tinction between this case and that now under considera- 
tion is so obvious as to require no further comment. 

The admission on the argument by counsel for the 
complainant, and the fact also appears throughout the 
record, that the products of the refinery at Caney were 
first billed to Kiowa in order “to get the traffic ulti- 
mately delivered at Woodward” at a charge substantially 
lower than the lawfully published interstate rate from 
Caney to Woodward, was accompanied by the contention 
that “two independent contracts of shipment were made” 
to aecomplish the delivery at the intended ultimate desti- 
nation, and that, lawful rates being available, this man- 
ner of securing the full service desired was*‘legally open 
to the complainant. We do not take this view of the 
matter. The billing of these shipments first to Kiowa 
was simply a step in their transportation to their real 
destination at Woodward, and the only motive in so bill- 
ing the traffic was to defeat the interstate rate lawfully 
applicable to the through service. The through move- 
ment was what the complainant desired and what it 
received at the hands of the defendant, and the fact 
that it resorted to the device of making two contracts, 
one to the intermediate point and another from that 
point to destination, does not affect the real character 
of the movement. Kiowa was not the intended destina- 
tion of the shipments, and the consignor’s plan of billing 
to and rebilling from that point, without taking or in- 
tending to take a real possession of the shipments there, 
were mere pro forma and paper transactions without 
substance, except as they might be a means of getting 
the through service to Woodward at less than the law: 
ful rate. The frankness of the complainant in laying the 
facts before us is commendable, because it puts the 
actual character of the service rendered beyond con- 
jecture and leaves no doubt as to the rate that should 
have been applied. We cannot, however, acquiesce in its 
contention that it may thus defeat the lawful through 
interstate rate. To hold otherwise would seriously im- 
pair, if not altogether destroy, the effectiveness of the 
interstate rate structure of the country and make it 
impossible for this Commission to administer the Act to ; 
regulate commerce and its various amendments. 

This Commission, as hereinbefore stated, has stead- 
fastly adhered to the proposition that on any through 
carriage of traffic between interstate points the law- 
fully published interstate rate must be applied by the 
carrier and paid by the shipper, and that where the 
through interstate rate in effect between two points is 
higher than the aggregate of the intermediate rates any 
plan of first billing to an intermediate point a shipment 
that is really intended to reach a destination beyond is 
simply a device for defeating the lawful through rate, 
and is unlawful. This view is entirely consistent with 
and is strongly supported by the rulings of the court of 
last resort in the cases above cited. The defendant, 
therefore, was entirely within its rights, and indeed ex- 
ercised a plain duty under the law and to the integrity 
of its rate structure, when it refused to continue to 
rebill from Kiowa shipments of the products of the com- 
plainant’s refinery at Caney that had reached Kiowa 
under local billing, but which were intended to be car- 
ried thence to Woodward as part of a through movement 
from Caney. It was also its duty to demand of the 
complainant the payment of the bill of undercharges 
based on the through interstate rate, and the complain- 
ant cannot lawfully refuse promptly to meet the demand 
if the undercharges are correctly stated. 
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As heretofore explained, the reasonableness of the 
through rates on petroleum and its products from Caney 
to Woodward is questioned by the complainant. The 
National Refining Co., a Kansas corporation, which ships 
petroleum and its products from Coffeyville, intervened 
in the case and also challenged the reasonableness of 
the rates under which its shipments to Woodward have 
been made. Coffeyville is grouped with Caney, and, to- 
gether with other points in the state of Kansas, takes 
the same rate to Woodward. Prior to March 26, 1913, 
the rate was 38 cents per 100 pounds, but it was then 
reduced to 35 cents in order, as is stated upon this 
record, to harmonize the rate from those points: with 
the rates fixed under our order in State of Oklahoma vs. 
i. ha ee ee Oe, oe d. C..S, 262 6. o. 2a Cine 
Traffic World, Jan. 30, 1909, p. 142), where we prescribed 
rates from this Kansas oil-producing territory to certain 
destinations in Oklahoma. The complainant and the 
intervener now attack this adjustment as being unrea- 
sonable and unduly discriminatory. Inasmuch, however, 
as the general basis of the oil rates in this territory is 
before us in a rather comprehensive way in Midcon- 
tinent Oil Rates, not yet decided, we shall reserve the 
question of the reasonableness of the rates here in- 
volved, and all questions of reparation in case they are 
found to be unreasonable, until the questions presented 
in that proceeding are ready for consideration and dis- 
position. No order will be entered herein until our con- 
clusions in the case last mentioned shall have been 
reached and announced. 


COMMUTATION FARES 


THE TRAFFIC SERVICE NEWS RURRAT 
Colorado Building, Washington, D. QO. 


All the commissioners except Mr. Harlan, on June 18, 
listened to a discussion on commutation fares, which, ac- 
cording to Henry Wolf Bikle, attorney for the Pennsyl- 
vania, are not subject to the jurisdiction of the Commis- 
sion. The arguments were made on the formal complaint 
of George T. Mace et al. vs. Pennsylvania R. R. Co. et al. 
Mace and his associates are commuters using the Penn- 
sylvania to get to Washington. 

Some time ago the railroad added 25 cents to the 
price of each ticket and the Commission allowed the tariffs 
to become effective. The railroad company said that this 
increase in fares to and from the capital was but part of 
the company’s general plan to bring commutation fares 
to a normal level in all places in the East except New 
York. At that point, the company said, the competitive 
canditions are such that for it to undertake to increase 
commutation fares would simply be to reduce revenues 
because several of the lines announced, when the Penn- 
sylvania told of its intention to bring up local fares of 
that kind, that they would not undertake to do so. 

“The expense of these three trains,” said Mr. Bikle, 
mentioning particular “commuters’ specials,” is greater 
than the income derived from them. Our studies show 
that they are absolutely losing propositions. The part 
of the Pennsylvania lines between Baltimore and Wash- 
ington is probably the least productive of revenue to be 
found on the whole system. We are not claiming, however, 
that we shall be allowed to reduce the service or to in- 
crease the charges to such a point as to make the trains 
profitable. Passenger fares have not been made in that 
way; but what we are trying to do is to bring these fares 
up to the level of commutation fares that have been 
approved in Pennsylvania, New Jersey and Maryland, but 
not yet finally acted upon in Delaware, where traffic is 
more dense. 
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“IT don’t suppose you are old enough to tell from ex- 
perience why, if this business is so unprofitable, it was 
ever undertaken,” said Judge Clements, who is a sub- 
urbanite in the summer time, and runs for the 5:05 train 
on an electric line that has taken business away from 
the Pennsylvania and the Baltimore & Ohio in the terri- 
tory between Washington and Baltimore. Mr. Bikle ad- 
mitted that he knows nothing personally why the rates 
which the commuters are asking to have restored were 
made thirty years ago. 

He merely touched upon the two law propositions 
involved, so as not to appear to have waived them, he 
said. The first is that the Commission has no jurisdiction 
over commutation rates because they are below normal, 
and second, that a carrier has the right to segregate parts 
of its business so as to enable it to make rates that will 
yield adequate revenue. 

I. Q. H. Alward, representing the complainants, of 
whom he is also one, said that he did not profess to 
understand the intricacies of the jurisprudence grown up 
under the Act to regulate commerce, but he submitted 
that the action of the companies in holding out induce- 
ments to persons to acquire homes in the country, and 
then, after they have made their investments, withdrawing 
them, does not commend itself to the public sense of fair 
play. He said that if there can be any such thing as 
prescription with regard to railroad fares, the people liv- 
ing along the rails of the Pennsylvania have certainly 
acquired some right in the rates that were in effect for 
thirty years. He went back to the statutes of Maryland, 
beginning in 1830, to’ show the aids that have been ex- 
tended to the railroads that now constitute the Pennsyl- 
vania to show that, while they are claiming a big invest- 
ment on which they must make adequate returns, the fact 
is that they were given rights-of-way and cash to estab- 
lish the roads over which they now run hundreds of 
trains, to the detriment of property for residence pur- 
poses. He suggested that the commuters are entitled to 
the old rates in return for the damage they do to adjoining 
property with the trains they are enabled to run because 
the property owners, in the first instance, gave the orig- 
inal companies the right-of-way. He made no effort to 
show that the commutation traffic, per se, on that branch 
of the Pennsylvania is profitable. 


RECONSIGNMENT DECISION. 

Following its decisions in a large number of other 
cases, the Commission, in Unreported Opinion No. 2076, 
in the complaint of the Powell-Meyers Lumber Co. against 
the L. & N. and others, decides that the railroads must 
extend their reconsigning privilege. As usual, also, the 
decision allows the L. & N. to charge $5 for that service. 
In this case the shipment moved from Reid’s, Ala., to 
Quincy, Ill. It was originally billed to Cairo, but at 
Nashville was ordered sent to Quincy. As usual, the L. & 
N. imposed the rates in and out of’ Nashville instead of 
the through rate from Reid’s to Quincy, plus a reasonable 
charge for reconsignment. 


INFORMATION FOR PUBLIC. 

On June 19 the Interstate Commerce Commission gave 
the following notice to the public and the press: “Effec- 
tive to-day, the secretary, by direction of the Commission, 
will put on the desk of the press room at 10 a. m. and 
4 p. m., and at no other time, information that may prop- 
erly issue, and to give out information by nc other 
method.” Saturday being a half holiday, the second de- 
livery of information will be made at 12 o’clock. | 
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U. S. Supreme Court Decisions 


Illinois Law Requiring Carriers to Furnish Cars Within Reasonable Time Not in Conflict with 
Federal Law—Minnesota Commission Reversed—Safety Appliance Decision—Carrier 
May Bring Liquor Into Dry Territory—Reparation Case—Liability of 
Carrier for Damages—Des Moines Gas Co. Case— 
Commodities Clause Decision Reversed 


Commodities Clause Decision. 
No, 517.—October Term, 1914. 

The United States, appellant, vs.) Appeal from District 
the Delaware, Lackawanna & Court of the 
Western Railroad Co. and the United States for 
Delaware, Lackawanna & West- the District of 
ern Coal Co. New Jersey. 

[June 21, 1915.] 

The appellant was chartered, not only as a railroad 
company, but was authorized to mine and sell coal. The 
commodity clause of the Hepburn Act of 1906 made it 
unlawful for the carrier to haul its own coal beyond the 
limits of the state of Pennsylvania and, desiring to con- 
tinue the business of mining and transporting coal, the 
railroad adopted a plan under which it was to make a 
sale and divest itself of title to the coal, at the mouth 
of the mines, before transportation began. Accordingly 
it caused to be incorporated, under the laws of New 
Jersey, the Delaware, Lackawanna & Western Coal Co. 
with a capital stock of $6,800,000, divided into shares of 
$50 each. The railroad company then invited its own stock- 
holders to subscribe to the capital stock of the coal com- 
pany at the rate of one share of the latter for each four 
shares of the former. Ninety-nine per cent of these stock- 
holders did, as was expected, subscribe for the stock of 
the coal company, their subscriptions being paid for in 
full out of a cash dividend of $13,600,000 previously de- 
clared by the railroad company. The new corporation 
was then organized by electing the vice-president of the 
railroad company as president of the coal company and 
other officers and directors of the coal company were 
also officers and directors of the railroad company. 


As soon as the organization was completed the rail- 
road company prepared and submitted to the coal com- 
pany a contract by which the railroad company, reserving 
what it needed for its railway locomotives, agreed to sell 
and the coal company agreed to buy, f. o. b. the mines, all 
coal which, during the term of the contract, the railroad 
company should produce from its own mines or purchase 
from anyone e'se. The price for prepared sizes—the 
more important commercial coal—was fixed at 65 per 
cent of the price in New York on the day of delivery 
at the mines. The railroad company also leased to the 
coal company all its trestles, docks and shipping facilities. 

The contract, thus prepared by the railroad company, 
was then signed by both corporations and on Aug. 2, 
1909, the coal company took possession of the leased 
property; those who had been agents of the railroad in 
its sales department became agents of the coal company 
in its sales department and the two corporations, with 
managing officers in common, also had officers in common 
in the city of- New York. 

Thereafter the railroad company continued its min- 
ing business, annually producing about seven million tons 
and purchasing one million five hundred thousand tons 
from operators whose mines were located on its railway. 
After retaining what was needed for use on its railway 


engines, it sold the balance, aggregating about 7,000,000 
tons, to the coal company, at contract prices f. o. b. the 
mines. The coal thus sold by the railroad company was 
then transported by the railroad company to destination, 
where it was delivered to the coal company, which paid 
the regular tariff freight rate and the contract prices on the 
20th day of each month. This course of dealing continued 
until February, 1913, when the government filed a peti- 
tion, against both corporations, alleging that the two 
were practically one and attacking the validity of the 
contract. 

The petition alleged that the coal business was ex- 
tremely profitable and, in order to continue it, in all its 
branches, the railroad company (which was controlled 
by a group of 25 persons, owning a majority of its stock) 
had determined “to cause the organization of a new 
corporation to be under their own control—whose stock- 
holders would be substantially the same as those of the 
railroad company—and through it to conduct the business 
heretofore carried on by the railroad sales department, 
thus securing, in effect, the continued unity of mining, 
transporting and selling, in substance, as theretofore and 
depriving the public of the benefits which the commodity 
clause was intended to produce.” 

The petition alleged that when the contract was 
made in August, 1909, the stockholders of the two cor- 
porations were practically identical; that a large ma- 
jority of the stock in both is still owned by the same 
persons, and that by virtue of the terms and provisions 
of the contract the railroad had such an interest in the 
coal as to make it unlawful for it to transport such 
commodity in interstate commerce. It was further charged 
that the transportation of the coal sold to the coal com- 
pany was not only a violation of the commodity clause, 
but that the contract tended to create a monopoly and 
unlawfully to hinder and restrain trade in coal in violation 
of the provisions of the anti-trust act. In this connection 
it was also charged that the railroad company not only 
mined coal, but purchased the product of other mines 
located along its railway and had acquired the output 
of other collieries on its line, giving to it the disposition 
of more than 90 per cent of the market, with power to 
arbitrarily fix prices. The petition averred: 

_“By reason of the arrangements described, the sup- 
port of the railroad company and the peculiar advantages 
and facilities acquired, the coal company at once secured 
and has ever since maintained an unlawful monopoly of 
the sale of coal produced along defendant’s railroad and 
has completely dominated the markets at all points 
thereon not reached by any other railroad. Its position, 
power and support render effective competition with it 
practically impossible, and the monopoly which it now 
holds wilt continue indefinitely unless restrained.” 


Both defendants answered. There was practically no 
dispute as to the facts, though both corporations con- 
tended that the facts alleged and proved did not support 
the legal conclusions sought to be drawn therefrom by 
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the government. Each insisted that the two corporations 
Were separate in law and in fact; contended that the 
railr6fd €6mpany had no interest in the coal and insisted 
that thé éoal €6mpany acted independently of the railroad 
company and was nét sibjéet to its control. 

At the hearing there was évidefiée that at the date 
ef the making of the contract all except 2,249 shares in 
thé e6al cOmpany were held by those who held st6ck in 
the railroad ¢6mpany. By reason of sales of both stocks 
it appeared that in Oetober, 1913, 88,116 shares of the 
railroad stock were held by th6s6é who were not then inter- 
ested in the coal company and 6,907 shares of stock in the 
coal company were held by those who weré tot owners of 
the railroad stock. 

There was also evidence that many of the officers 
of the coal company were not officers of the railroad 
company; that the management of the two corporations 
was separate and distinct; that the coal company kept 
its Owii books, deposited its funds in its name in banks 
6f its 6wh choosing, and that the profits went solely to 
its 6wn stockholders. The coal company paid the same 
rates of freight and demurrage as other shippers and 
received iio disériminating favors from the railroad com- 
pany. In 1910 the am6unt paid to the railroad for the 
purchase price of coal under the contract was about 
$20,000,000, and for the freight thereon about $14,000,000. 
Since the contract was made the coal company has bought 
coal from other persons, the quantity being 3,847 tons 
in 1909, 2,607 tons in 1910, 6,600 tons in 1911, 92,004 tons 
in 1912, 310,645 tons in the first ten months in 1913. 

There are about 70,000,000 tons of anthracite coal 
produced annually, of which 20,000,000 tons are sold at 
tidewater. Of the 7,000,000 tons sold by the Delaware, 
Lackawanna & Western Railroad Co., about 2,000,000 
tons are transported at tidewater points, and of this 
500,000 tons are prepared sizes. The coal company,. at 
large expense, bought land, built trestles and storage 
facilities at various points in addition to those leased 
to it by the railroad company. 

The District Court held that the business of the two 
corporations had not been so commingled as to make 
their affairs indistinguishable; that is, they are two dis- 
tinct and separate legal beings actually engaged in sep- 
arate and distinct operation, and that the railroad does 
not own the coal, either in whole or in part, during its 
carriage, but has in good faith dissociated itself there- 
from before the beginning of the act of transportation. 

In answer to the claim that “the railroad will be the 
gainer from a high price at tide, since this will neces- 
sarily increase the price at the mines, and therefore that 
this interest in the price is such an interest in the coal 
itself as is condemned by the statute,” the court said: 
“Undoubtedly it is correct to say that the railroad has 
an interest in the price, but that ‘interest’ merely means 
that the railroad will gain by a higher price at tide, and 
does not mean that the railroad has power to control 
the price or the price for which it sells.” The alleged 
power to increase the price by increasing the freight 
was held to be ineffective, because freight rates were 
controlled by the Commerce Commission. “The railroad 
company does not fix prices. It does not decide how 
much coal is to go to New York harbor, and it does not 
determine the sum for which the coal is to be sold at 
that point.” The 65 per cent basis had its origin many 
years ago and affords a convenient basis for calculating 
the price to be paid for future delivery. The rail- 
road retains nothing more after the title passes to the 
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coal company at the mines than an interest in the price, 
and this is not the same thing as an interest im the coak 
Thé commodity clause deals with “an interest direet or 
indirect,” in the commodities themselves, and this must 
mean some kind or degree of ownership in the thing tratis- 
ported or some power to deal with it or to control it. 
The railroad company neither owns nor controls the coal 
after it has been loaded on the cars at the breakers. 
Thereafter the coal company is the owner and the master 
and fixes prices, routes and destination at its own will 


The court further said that “the bill of complaint 
makes a formal charge against both defendants under’ 
the anti-trust act, but the oral argument left us under the 
impression that this charge was not much insisted on. 
For that reason the anti-trust branch of the complafnt 
was regarded as comparatively unimportant, and for that 
reason we shall not undertake what we think will be the 
needless path of discussing the evidence bearing upon 
the charge of restraining or monopolizing commerce. If 
we are mistaken in this supposition the error can easily 
be corrected.” 

The petition was thereupon dismissed without preju- 
dice to the government’s right to begin a second pro- 
ceeding whenever it may be so advised. 213 Fed. 240. 
The government then brought the case here by appeal. 

In the government’s brief it is stated that while it 
did not ask for ruling as to the right of the railroad com- 
pany to purchase and sell coal produced in mines along 
its railroad, it did ask that if the decree was affirmed 
it should be without prejudice to the right of the United 
States to institute such proceedings. 

Mr, Justice Lamar, after making the foregoing state- 
ment of facts, delivered the opinion of the court. 

The commodity clause of the Hepburn Act was in- 
tended to prevent railroads from occupying the dual and 
inconsistent position of public carrier and private shipper; 
and, in order to separate the business of transportation 
from the business of selling, that statute made it unlawful 
for railroads to transport in interstate commerce any 
coal in which the company had “any interest, direct or 
indirect.” United States vs. Delaware & Hudson, 213 
U. S. 415; Delaware & C. R. R. vs. United States, 231 
U. S. 363, 371. 

As will be seen from the statement of facts, the 
Delaware, Lackawanna & Western Railroad Co. was at 
the time of the passage of the Hepburn Act of 1906 one 
of the great coal roads engaged in the fourfold business 
of mining, buying, transporting and selling coal. As the 
commodity clause made it unlawful to transport its own 
coal to market, the railroad company decided to adopt a 
plan by which to divest itself of title, after it had been 
mined, but before transportation began. It thereupon 
caused a coal company to be incorporated having stock- 
holders and officers in common with the railroad com- 
pany. The two corporations, thus having a common man- 


- agement, then made a contract—prepared by the railroad 


company—under which the railroad company did not go 
out of the mining and selling business, but when the 
coal was brought to the surface the railroad company 
lost title by a sale to the coal company f. o. b. the mines, 
and instantly regained possession as carrier. It retained 
that possession until delivery to the coal company, which 
subsequently paid therefor at the contract price. The 
District Court held that it was not illegal for the same 
person to-own a majority of the stock in the two cor- 
porations and that their contract of sale was lawful. 
From the decree dismissing the bill the government 
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appealed to this court, where much of the argument was 
directed to the question as to whether the fact that the 
two corporations had practically the same shareholders 
leit the railroad company in a position where it could 
lawfully transport coal which it had sold at the mouth 
of the mine to the coal company. 


1. But mere stock ownership by a railroad, or by 
its stockholders, in a producing company cannot be used 
as a test by which to determine the legality of the trans- 
portation of such company’s coal by the interstate car- 
rier. For, when the commodity clause was under dis- 
cussion, attention was called to the fact that there were 
a number of the anthracite roads which at that time 
owned stock in coal companies. An amendment was then 
offered which, if adopted, would have made it unlawful 
for any such road to transport coal belonging to such 
company. The amendment, however, was voted down; 
and, in the light of that indication of congressional in= 
tent, the commodity clause was construed to mean that 
it was not necessarily unlawful for a railroad company 
to transport coal belonging to a corporation in which 
the road held stock. United States vs. Delaware-Hudson 
Co., 213 U. S., 414. For a stronger reason it would not 
necessarily be illegal for the road to transport coal be- 
longing to a corporation whose stock was held by those 
who owned the stock of the railroad company. 

Nevertheless, the commodity clause of the Hepburn 
Act of 1906 rendered unlawful many transactions which 
prior to that time had been expressly authorized by the 
statutes of the states which had chartered the coal roads. 
And while the Hepburn Act provided that in the future 
interstate railroads should not occupy the dual position 
of carrier and shipper, there was, of course, no intent 
on the part of Congress to confiscate property or to 
destroy the interest of the stockholders. But, still, upon 
adoption of the commodity clause, this appellee railroad 
was confronted with a difficult situation. To shut down 
the mines, because the coal could not be transported, 
would have meant not only a vast monetary loss to the 
company and its stockholders, but would have been even 
more harmful to the interests of the public, which re- 
quired a constant supply of fuel. The character of coal 
property was such as to make it impossible to divide 
the same in kind among the railroad stockholders, while 
the value of the coal land was so great as to make it 
impracticable to find a purchaser in ordinary course of 
trade. It was, therefore, natural, if not necessary, to 
organize a corporation with which a contract could be 
made, and out of cash received or stock issued to pay 
for or preserve the equity which the railroad shareholders 
had in the coal. 

In this situation there may have been no impropriety 
in the railroad company taking the preliminary .steps of 
organizing such a corporation. Neither is it illegal for 
the stockholders of the -railroad company to take stock 


in the coal company, for there are many instances in’ 


which the law recognizes that there may be diversity 
of corporate interest. even when there is an identity of 
corporate members. A city and the county in which it 
is located may both have the same population but dif- 
ferent corporate interests. Many private corporations 
have both stockholders and officers in common, yet they 
may nevertheless make contracts which will bind both of 
‘he separate entities. But whenever two such companies, 
thus owned or managed, make contracts which affect 
the interest of minority stockholders, or of third per- 
sons, or of the public, the fact of their unity of manage- 
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ment must be considered in testing the validity and bona 
fides of the contracts under review. 


2. That principle is to be specially borne in mind 
in the present case. For this is not an instance of a 
coal road and a coal company, both of which existed 
and had made contracts prior to the commodity clause, 
but a case where a coal company was created with the 
express purpose that, with stockholders in common, it 
should be a party to a contract intended to enable the 
railroad company to meet the requirements _of the com- 
modity clause and at the same time continue the business 
of buying, mining, selling and transporting coal. 


It is also to be noted that the Delaware, Lackawanna 
& Western Railroad Co. did not part with title to its 
coal lands, mines and mining machinery, as seems to have 
been done, on terms not fully stated (United States vs. 
Delaware & Hudson, 213 U. S. 366, 398 (5), 392), in some 
of the instances discussed in the commodity cases. In 
them the ownership of’the mines had passed completely 
from the railroads to the producing companies, and the 
coal property was no longer subject to the debts of the 
railroad companies. After such sale of the coal lands 
there was both a technical and a practical separation of 
the legal interest of the two corporations in the coal 
under ground, on the surface, when it was transported 
and when it was sold. The fact that the railroad held 
stock in the producing company, and received dividends 
thereon, did not give to the railroad company, any more 
than to any other stockholder in any other corporation, a 
legal interest in the property of the coal company. Nor 
would the fact that the railroad company had once owned 
it, had made any difference, if—by a normal and bona 
fide sale at the point of production—the carrier had lost 
all power of control and all right, title and interest in 
the coal before the transportation began. United States 
vs. Delaware & Hudson, 213 U. S. 413, top. 

3. But the decisions construing the statute recognize 
that one corporation can be an agent for another cor- 
poration and that by means of stock ownership one of 
such companies may be converted into a mere agent or 
instrumentality of the other. United States vs. Lehigh 
Valley R. R., 220 U. S.. 257, 278. And this use of one 
by the other—or this power of one over the other—does 
not depend upon control by virtue of the fact but stock 
therein is held by the railroad company or by its share- 
holders. For dominance of the coal company may be 
secured by a carrier (New Haven R. R. vs. I. C. C., 200 
U. S. 363) not only by an express contract of agency, but 
by any contract which its practical operation gives to 
the railroad company a control or an “interest, cirect or 
indirect,” in the coal sold, at the mouth of the mines. 


Assuming then that the incorporation and organiza- 
tion of the coal company under the auspices of the rail- 
road company was legal; assuming that the election of 
railroad officers as the first managers of the coal com- 
pany was not legal; assuming that as officers of the rail- 
road they could contract with themselves as officers of 
the coal company; assuming that at the time of crganiza- 
tion it was not unlawful for the railroad company and 
the coal company, not only to have officers, but officers 
in common, and finally assuming that all these facts to- 
gether did not in and of themselves establish an identity 
of corporate interests, still these facts, taken together, are 
between the parties was so friendly that they were not 
trading at arms’ length. And the further fact that one 
most significant. They at least prove that the relation 
of the parties was under statutory disability as to haul- 
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ing coal, makes it necessary to carefully scrutinize their 
arrangement in order to determine that it was a bona 
fide and lawful contract of sale, or a means by which 
the railroad, though parting with the legal title, retained 
an interest and control in what had been sold. 

4. That contract is published in full in 213 Fed 418- 
423. The provisions material in the present inquiry may 
be thus summarized: 


(a) The railroad company agreed to sell and the 
coal company agreed to.huy all of the coal mined or 
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acquired by the railroad company during the continuance > 


of the contract; (b) the price for the more important 
commercial grades was to be 65 per cent of the New 
York price on the day of delivery; (c) the amount of 
coal to be sold and delivered was at the absolute option 
of the railroad company as its interest might determine; 
(d) the coal company was not to buy coal from any 
other person or corporation without the written consent 
of the railroad company; (e) the coal company was to 
conduct the selling of the coal so as best to serve the 
interest, good-will and markets of the coal mined by the 
railroad company; (f) the coal company was to continue 
to fill the orders of present responsible customers of the 
railroad company even if some of such sales might be 
unprofitable; (g) the railroad leased to the coal company 
all of its trestles, docks and shipping facilities at a 
rental of 5 per cent of their value; (h) the contract could 
be terminated by either party on giving six months’ notice. 

The most cursory examination of the contract showed 
that—while it provides for the sale of coal before trans- 
portation begins—it is coupled with onerous and unusual 
provisions which make it difficult to determine the exact 
legal character of the agreement. If it amounted to a 
sales agency, the transportation was illegal, because the 
railroad company could not haul coal when it was to 
sell in its own name or through an agency. If the con- 
tract was in restraint of trade it was void, because it was 
in violation of the Sherman Anti-Trust Law. The validity 
of the contract cannot be determined by consideration 
of the single fact that it did provide for a sale; it must 
be considered as a whole and in the light of the fact that 
the sale at the mine was but one link in the business 
of a railroad engaged in buying, mining, selling and trans- 
porting coal. 

5. By virtue of the fact that the railroad company 
bought, mined and sold it—like any other dealer—was 
interested in maintaining prices, sincc the contract did 
not fix a definite sum to be paid for all the coal sold, 
but provided that the railroad company was to receive 
65 per cent of the New York price on the day the coal 
was loaded into the cars. The higher the rate in New 
York, the better for the seller, and, by the contract, the 
railroad reserved the power which, when exércised, could 
not only curtail production but shipments. Thus, by de- 
creasing the amount transported, the supply in New York 
could be lessened. This would tend to raise New York 
prices and thus increase the sum the railroad was to 
receive. 

The railroad company was in the business of selling 
and it is not to be presumed that its power to limit de- 
liveries or to prevent the coal company: from obtaining 
coal elsewhere would be often exercised. Yet the power 
did exist and it was reserved for some purpose, not, as 
argued, to prevent controversy as to failure. to deliver 
in cases of strikes or accidents, for such is not the lan- 
guage or intent of the contract. Nor is room left for 
the implication (necessary to the validity of such an 
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exclusive contract, Chicago, etc., R. R..Co. vs. Pullman, 
139 U. S. 80, 90) that the seller would deliver reasonable 
amounts at reasonable times. All such defensive argu 
ments are excluded by the express and emphatic terms 
of the contract that “the amount of coal to be so deliv- 
ered and sold to the buyer by the seller shall be at th« 
absolute option of the seller as its interests may deter 
mine, and the seller shall be subject to no liability what 
soever for failure to supply the buyer with such amoun! 
of coal as it may desire.” 

It might be said that if such a power was exercised 
the coal company could then go into the market and 
purchase from other coal dealers. But this contract de 
prives the buyer even of that ordinary business privilege, 
declaring “that the coal company will purchase all coal 
to be sold by it from the seller and will purchase no coal 
from any other person or corporation, except with the 
written consent of the seller.” 

6. Reading these two clauses together, it is evident 
that the coal company was neither an independent buyer 
nor a free agent. It was to handle nothing except the 
railroad’s coal and was the instrument through which the 
railroad sold all its product. The coal company, though 
incorporated to do a general coal business, was dependent 
solely upon the railroad for the amount it could procure 
and sell and was absolutely excluded from the right to 
purchase elsewhere without the consent of the railroad 
company, which, however, was under no corresponding 
obligation to supply any definite amount at any definite 


“date. 


Restrictive contracts should at least be reciprocal and 
mutual, for if A is bound to purchase only from B the 
latter should certainly be bound to furnish what A wishes 
to buy (Chicago, etc., R. R. Co. vs. Pullman, 139 U. S. 
80 (3), 89, 90); especially is this true when the subject 
of the contract is an article in which the public is in- 
terested. Even at common law, in passing upon the 
validity of contracts in restraint of trade, the “public 
welfare is first considered, and if it be not involved 
and the restraint upon one party is not greater than 
protection to the-other party requires, the contract may 
be sustained.” Gibbs vs. Baltimore Consolidated Gas Co., 
130 U. S. 396, 409; Fowle vs. Park, 131 U. S. 97. 


In this case the subject of the contract was anthra- 
cite coal, an article of public necessity and of limited 
supply, one-tenth being controlled by the appellee. The 
railroad company might have justly insisted on contract 
provisions intended to secure payment for all that it pro- 
duced. But, going beyond what was required for its own 
protection, it restrained the coal company frem buying 
from anyone else, and—what is probably significant in 
this case—thereby prohibited the coal company from com- 
peting with the railroad company for the purchase of 
coal mined on the railroad lines. And this was not a 
mere perfunctory provision, because the railroad com- 
pany was a buyer of coal and purchased 1,500,000 tons 
per annum from mines on its system. By this contract 
it excluded from that market the coal company, which, 
with its capital of $6,000,000, could have been a strong 
competitor. Such a provision may not have actually 
effected a monopoly. But, consédering the financial 
strength of the carrier, its control of the means of trans- 
portation, its powers to fix the time when transportation 
of the very coal sold was to begin, its power in furnish- 
ing cars to favor those from whom it bought or to who 
it sold—such a contract would undoubtedly have that 
tendency. .In that respect it was opposed to that policy 
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of the law, which was the underlying reason for the 
adoption of the commodity clause. New Haven R. R. 
vs. I. C. C., 200 U. S. 373. 

7. There is another provision of the contract which 
shows that the railroad had such an interest in the coal 
as enabled it to dictate to whom it should be sold, even 
at unprofitable prices. The agreement provides: 

“Sixth, the buyer agrees that it will conduct the 
business of selling the coal of the seller in such manner 
as best to conserve the interests of and preserve the 
good-will and markets of the coal mined by the seller, 
and to continue to fill the orders of all responsible pres- 
ent customers of the seller, even though as to some of 
such customers the sales may be unprofitable, it being 
understood and agreed that at the prices above quoted 
the entire business of the buyer will be conducted at a 
profit.” 


This is not a mere stipulation that the coal company 
would not injure the reputation of the railroad company’s 
coal; while the further provision that the coal company 
would “continue to fill the orders of all responsible pres- 
ent customers, even thoigh some of such sales might be 
unprofitable,” was a further indication of the fact that 
both parties recognized the railroad had an interest in 
the coal and used the coal company to preserve and 
secure that interest even after transportation began. 

The unusual, onerous and restrictive terms imposed 
by this contract may, as between the parties, have been 
negligible—certainly so, as long as the stockholders re- 
mained the same, since a loss to the coal company would 
be presumably represented by a gain to the railroad 
company. But the commodity clause and the anti-trust 
act are not concerned with the interest of the parties, but 
with the interest of the public, and it, therefore, makes 
no difference whether this contract dictated by the rail- 
road company was for the permanent advantage of the 
coal company. 

8. It is argued, however, that .the contract has not 
operated to the injury of the parties or of the public. 
And, in answer to those urged by the government, it is 
said that some of the objections now insisted on were 
not pressed in the lower court; that there is no com- 
plaint that the railroad charged the coal company exorbi- 
tant prices; or that it ever raised the New York prices; 
or that it failed to make prompt deliveries; or that it 
has prevented the coal company from buying coal from 
other operators; or that the railroad monopolized the coal 
mined on its railway; or that it deprived such mining 
companies of an open market. From this it is argued 
that the “present objections to the contract are purely 
academic. But its validity depends upon its terms. And 
if, as a matter of law, the contract is in restraint of 
trade, or if the coal company is practically the agent 
of the railroad company, then the transportation of the 
coal by the latter is unlawful. 


9, As already pointed out, the contract has in it 
elements of a sale and elements of a sales agency. It 
provides that the railroad company will sell and that 
the coal company will buy all coal that is mined during 
the continuance of the contract; but it prevents the coal 
company from buying from anyone else. It requires it 
to sell to present railroad customers at the old price, 
even though these prices may be unprofitable. The seller 
is not bound to make deliveries of fixed quantities at fixed 
dates and by decreasing what it will sell and determining 
when it will ship it has a power, in connection with its 
power as a carrier, which, if exerted, would tend to 


THE TRAFFIC WORLD 139% 





increase prices in New York. Besides all this, the con- 
tract prevents the coal company from competing with 
the railroad company in the purchase of coal along the 
railway line. Taking it as a whole and bearing in mind 
the policy of the commodity clause to dissociate the 
railroad company from the transportation of property 
in which it is interested and that the Sherman Anti- 
Trust Act prohibits contracts in restraint of trade, there 
would seem to be no doubt that this agreement violated 
both statutes. 

10. The railroad company, if it continues in the 
business of mining, must absolutely dissociate itself from 
the coal before the transportation begins. It cannot re- 
tain the title, nor can it sell through an agent. It cannot 
call that agent a buyer while so hampering and restrict- 
ing such alleged buyer as to make him a puppet subject 
to the control of the railroad company. If the railroad 
sells coal at the mouth of the mines to one buyer or 
to many, it must not only part with all interest direct 
or indirect in the property, but also with all control 
over it or over those to whom the coal is sold at the 
mines. It must leave the buyer as free as any other 
buyer who pays for what he has bought. It should not 
sell to a corporation with officers and offices in common, 
for the policy of the statute requires that, instead of 
being managed by the same officers, they should studi- 
ously and in good faith avoid anything, either in contract 
or conduct, that remotely savors of joint action, joint 
interest or the dominance of one company by the other. 
If the seller wishes—by a lawful and bona fide contract, 
whose provisions as to delivery and otherwise are not in 
restraint of trade—to sell all of its coal to one buying 
company, then that one buyer can be bound by reasonable 
terms and required to pay according to the contract. 
But such buyer should otherwise be absolutely free to 
extend its business to buy when, where and from whom 
it pleased, and otherwise to act as an independent dealer 
in active competition with the railroad company. 

What has been said is sufficient to show that the 
contract was invalid. That makes it unnecessary to 
discuss other questions raised but not disposed of by 
the District Court, and the decision herein is without 
prejudice to the right of the United States to institute 
proceedings in reference thereto or to test the right of 
the railroad company to purchase coal for sale. 

The decree is reversed, with directions to enter a 
decree enjoining the railroad from further transporting 
coal sold under the provisions of the contract of Aug. 2, 
1909, referred to in the petition. 

Reversed. 

Mr. Justice McReynolds took no part in the decision 
of this case. 


Des Moines Gas Case. 


(Reference was made in last week’s Traffic World to the 
decision in the Des Moines Gas Co. case. Part of it is here- 
with printed for its enlightening effect on the problem of 
valuation.) 


What is called in this summary (of total physical 
value made by the master in chancery) the “present 
value of physical property,” the report shows was arrived 
at by the master in the following manner: He first 
found what he thought was the face value of the prop- 
erty, i. e., “what it would cost to produce it at the pres- 
ent time, without adding thereto any overhead charges.” 
This figure he fixed at $1,975,026. To this he added 
Overhead charges 15 per cent—$296,254. From this he 
deducted depreciation, $333,878, leaving as the value of 
the property thus ascertained $1,937,402. 
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As appears from the opinion of the court and the 
arguments of counsel in this case, exceptions to the 
master’s report, as far as the Gas Co. is concerned, per- 
tain principally to the questions, one as to manner of 
dealing with what is termed the “going value” of the 
concern, and the other as to the adding of the sum of 
$140,000 to the valuation, because plaintiff insists, upon 
the plan of valuation by cost of reproduction less de- 
preciation, it would cost that sum to take up and re- 
place pavements not laid down when the mains were put 
in, but necessary to be removed and replaced in the re- 
production thereof. 


Before considering the correctness of the rulings of 
the master and their confirmation by the District Court, 
it is proper to notice that there is considerable differ- 
ence between counsel as to what the master actually 
found, as to whether he included the sum of $300,000 
which he was disposed to allow for going value in the 
$2,240,000 valuation found by him, or whether it was 
added to the estimate of the value of the property al- 
ready made by him. We think the master intended to 
value the property at $2,240,000, exclusive of the $300,000, 
which, as we have said, he was at first disposed to 
allow for going value, and also that he deducted, in 
reaching the $2,100,000, the $140,000 claim by the Gas 
Co. as a proper allowance because of the cost of remov- 
ing and replacing pavements as above set out. We 
think, too, that it was the master’s conclusion that if 
the $300,000 which he was at first disposed to allow as 
set out, or the $140,000 for paving, were included, the 
valuation of the plant would be such that a fair return 
could not be made on the value of the property, and 
therefore the company would be entitled to a decree in 
its favor. It therefore follows that the determination 
of the decree below, confirming the master’s report, de- 
pends upon and requires a construction of these two 
items. We may premise that the public authority is 
presumed to have acted fairly, anu that the burden of 
proof is upon the Gas Co. to show that the regulating 
ordinance has the effect to deprive it of an income 
equivalent to a fair return upon its property dedicated 
to public use, Knoxville vs. Knoxville Water Co., 212 
) ie. oe 

As we have said, the master was at first disposed 
to allow $300,000 as a separate item covering the going 
value of the concern. After stating that he figures the 
going value at the sum of $300,000, he says: 

“It may be asked on what basis this amount is de- 
termined. The evidence followed strictly might require 
me to make it higher, could my mind rest satisfied that 
the ‘going value’ of this concern is worth more, but I 
cannot feel satisfied that such is the case, and regard 
$300,000 as every dollar it is worth over and above its 
physical value, and, in my judgment, it is worth that 
much more than a plant would be that had to develop 
its business. But that would be much more rapid, in 
my judgment, than is estimated. I think a purchaser 
would be willing to add this amount for its developed 
business, and that a seller would not be willing to sell 
unless he got that much more than its physical value, 
but I could not give the mental process by which this 
conclusion is reached any more than a jury could do so, 
under like circumstances, but it is nevertheless my 
judgment under all the evidence in the case. 

“The element of ‘good-will’ as applied to the ordi- 
nary merchant or manufacturer dealing with the public 
generally is not considered in estimating the ‘going 
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value’ of complainant’s plant. It cannot be considered 
in a public utility like the one in question in this case, 
because the complainant has a monopoly of the business 
in which it is engaged in the city of Des Moines, and 
those who desire to use its product must buy of it. 
They have no choice in the matter, but there is a great 
difference even in a monopoly which has a business 
already developed and one that must develop it. The 
plant of complainant has all its parts working in ‘har- 
mony, performing their several functions in producing 
and conveying the gas to its customers. These several 
parts are not only in place, but have been brought to a 
harmonious operation throughout. Even the employes 
of the concern are familiar with their duties and experi- 
enced in performing them. But without business, no 
matter how perfect it may be, it would be unprofitable. 
It is ready, however, for business, and has the business 
to transact. It was a small concern at the start, in 1864, 
but its books show that it has had a steady growth 
for many years in the past, and everything indicates that 
it will continue in the future. There is a great differ- 
ence between such a plant and one whose business must 
be developed. All a purchaser of such a plant would 


have to do would be to take charge of the plant, ‘touch 


the button,’ and he is making money from the start. 
There is no element of uncertainty connected with it. 

“He can retain its experienced employes as a rule, 
should he so desire, at the same wages. There is no 
question that such a plant has a ‘going value,’ because 
it is a money maker from the start. 

“The only difficulty he has is to determine how much 
its ‘going value’ is worth. No interest during its con- 
struction is allowed, nor anything that is included in 
the ‘overhead charges,’ which are part of the physical 
value, but simply the fact that it has a developed busi- 
ness that would make money for its owner, with reason- 
able rates allowed for the product which it manufactures 
and sells.” 

That “good-will,” in the sense in which that term is 
generally used as indicating that element of value which 
inheres in the fixed and favorable consideration of cus- 
tomers, arising from an establishment and well-known 
and well-conducted business, has no place in the fixing 
of valuation for the purpose of rate making or public 
service corporation of this character, was established in 
Wilcox vs. Consolidated Gas Co., 212 U. S., 19, 52. “Go- 
ing value,” or “going concern”’—that is, the value which 
inheres in a plant where its business is established as 
distinguished from one which has yet to establish its 
business—has been a subject of much discussian in rate- 
making cases before the courts and commissions. Many 
of these cases are collected in “Whitten on Valuation 
of Public Service Corporation,” section 550-569, and the 
supplement to the same work, section 1350, 1385. That 
there is an element of value in. an assembled and estab- 
lished plant, doing business and earning money over one 
thus not advanced is self-evident. This element of value 
is a property right, and should be considered in deter- 
mining the value of the property, upon which the owner 
has a right to make a fair return when the same is 
privately owned, although dedicated to public use. Each 
case must be considered by its own circumstances, and 
the actual question here is, In view of the facts found, 
and the method of valuation used by him, did the master 
sufficiently include this element in determining the value 
of the property of ‘this company for rate-making pur. 
poses? 

Included in going value as usually recognized is an 
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investment necéssary to organizing and éstablishihg the 
business which is not émbraced in the value of its 
actual physical property. In this case, which may be 
called the inception ease of the enterprise, entering into 
the establishing of a going concern had long been in- 
sured. The present company and its predecessors had 
long carried on business in the city of Des Moines, under 
other ordinances and at higher rates than the ordinance 
in question established. For aught that appears in this 
record, this expense may have been already compen- 
sated in rates charged and collected in former ordi- 
nances, as we have said, every presumption is in favor 
of the legitimate exercise of the rate-making power, and 
it is not to be presumed, without proof, that the com- 
pany is under the necessity of making up losses and 
expenses incidental to the é@xpériméntal stage of its 
business. These items Of éxpense in dévelopment are 
often called overhead charges, for which, as we have 
already seen, the master allowed 15 pef cent upon the 
face value (exclusive of real éstate), or $296,284 in addi- 
tion to his allowance of $6,923 for organization expenses. 
Of these charges the maSter said: 

“In reaching the physical value of the plant in ques- 
tien by the process of reproduction, it is necessary to 
bear in mind that the present value thereof represents 
much more than the machines therein, the labor of in- 
stalling and constructing them, and putting them in 
place to perform their various functions ready for the 
manufacture and distribution of gas to its customers. 
Were the city of Des Moines without such a plant, and 
such a one as the complainant now owns were proposed, 
it. would be found that much more than the mere cost 
of the labor and material would be expended. Such ex- 
penditures are termed overhead charges, and are as 
follows: 

“1. Time and money expenses in the promotion of 
the enterprise, in the organization of a company and 
interesting capital therein, including, also, legal ex- 
penses, obtaining the necessary franchise, as well as the 
cost of incorporating the cOmpany. 

“2. When a competent engineer must be employed 
to prepare the plans and specifications for the plant and 
make the necessary surveys, and, when the work began, 
to superintend the construction thereof and see that it 
is done properly and according to plans and specifica- 
tions. The successful operation of a plant depends 
largely upon its proper construction. 

“3. Then losses arising from accidents and injuries 
to workmen as well as the materia] during its construc- 
tion, which is such an amount as the insuring against 
such losses, which is between 1 and 2 per cent. 

“4, Contingencies are such expenditures as arise 
from the lack of foresight and care in preparing the 
plans and specifications. No matter how carefully the 
engineer may prepare them, such expenditures invari- 
ably arise. Mr. Alvord testified that his allowances 
therefor would depend very much upon his knowledge 
of the engineer who prepared them, but that, no matter 
who prepared them, they would invariably occur, and 
an allowance should be made therefor. The careful and 
thorough inventory in this case reduced very greatly the 
allowance therefor. 

“5. The costs of administration, which include the 
time and money expended by the parties who are en- 


gaged in the enterprise, purchasing the material, pro- 
curing the money for their payment as needed and 
generally superintending the entire enterprise during the 


construction of the plant. 
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“6: It i& estitdated that it would take three years 
to cbmpileté the plant in question; ard that at least éne- 
naif the time and the mioney itivested théréin would 
give no return; and that a loss of interest would resiilt 
therefrom, and that such loss would be included in thé 


- overhead charges. 


“7, Taxes during the construction. 

“The latter is regarded by me as very questionable. 
It is, in a certain sense, making taxes an asset rather 
than a liability, and the amount is so vague and uncer- 
tain that it has been given very little consideration and 
weight in fixing the overhead charges. Either the money 
or the property should pay taxes, 

“It must be borne in mind that these expenditures 
are all made during the promotiou and construction of 
the plait, and ate fiééessarily a part of the cost thereof. 
No overhead charges that do not inliere iti and add t6 
the cost thereéf should be allowed as a part of its ph¥s- 
ical value. It is not a quéstion of what was actiially 
expended, therefore, for the plant in questi6n, but what 
it would cost to reproduce a similar plant at the present 
time. It is through this method we reach the present 
value of this plant, and then, when it is properly depre- 
ciated, according to the condition, life and age of its 
various plants, we reach the present value of the plant 
in its present condition. It is not a perfect method, but 
it is the best method therefor, and results as nearly as 
possible in giving the present value of the plant. No 
other method known has proved so satisfactory.” 

The matter of going value was alluded to in Knox- 
ville vs. Knoxville Water Co., 212 U. S., 1. In that ease 
$10,000 was allowed for organization, promotion, étc., 
and $60,000 for “going value.” Of the latter item this 
court said (page 9): ' 

“The latter sum we understand to be an expression 
of the added value of a plant as a whole over the sum 
of the values of its component parts, which is attached 
to it because it is in active and successful operation 
and earning returns. We expressed no opinion as to 
the propriety of including these two items in the valua- 
tion of the plant for the purpose for which it is valued 
in this case, but leave that cause to be considered when 
it necessarily arises. We assume, without deciding, that 
these items were properly added in this case.” 

The question was presented in Cedar Rapids Gas 
Co, vs. Cedar Rapids, 223 U. S., 655. That case was a 
writ of error to a judgment of the Supreme Court of 
Iowa holding valid a certain ordinance regulating the 
price of gas in Cedar Rapids (144 Iowa, 426), and the 
judgment of the Iowa court was affirmed. Dealing with 
the question of “going value,’ the Iowa Supreme Court 
said:. 

“Also the sum of $100,000 was included by these 
witness as enhancement of value by reason of being 
a ‘going concern.’ As previously intimated, the value of 
the plant is to be estimated in its entirety, rather than 
by the addition of estimates on its component parts, 
though the lower courts will materially add in determin- 
ing the value. Advantages have accrued through the 
sagacity of its management, as contended by plaintiff. 
So, too, there are the inevitable mistakes which would 
not be likely in the construction of a new plant; but 
to put a new plant in profitable operation time would 
be required, and, aside from any intangible element of 
good-will, the fact that the plant is in successful opera- 
tion construes an element of value. 

“As said, the value of the system. as completed, 
earning an income, is a criterior’ In so far as influ- 
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enced by income, however, the computation necessarily 
must be made on the basis of reasonable charges, for 
whatever is exacted for a public service in excess of 
this is to be regarded as unlawful. 

“Save as above indicated, the element of value desig- 
nated a ‘going concern’ is but another name for ‘good- 
will,’ which is not to be taken into account in a case 
like this, where the company is granted a monopoly. 
Cedar Rapids Water Co. vs. Cedar Rapids, 118 Iowa, 234; 
Wilcox vs. Consolidated Gas Co., 29 Supreme Court, 192 
(53 L. Ed.). The witnesses for plaintiff took into ac- 
count ‘good-will’ in giving their opinion of the enhance- 
ment in value because of being a going concern, and 
we have no means of separating these so as to ascertain 
their estimate of the separate advantage of completion 
so as to earn a present income.” 

Dealing with the assignment of error, which at- 
tacked the correctness of the ruling of the Iowa court 
upon this point, this court said (page 669): 

“Then, again, although it is argued that the court ex- 
cluded ‘going value,’ the court expressly took into ac- 
count the fact that the plant was in successful operation. 
What is excluded was the good-will or advantage inci- 
dent to the possession of a monopoly, so far as that 
might be supposed to give the plaintiff the power to 
charge reasonable prices. Wilcox vs. Consolidated Gas 
Co., 212 U. S., 19, 52. A justification of this sort under 
a power to regulate rates has to steer between Scylla 
and Charybdis. On the one side, if the franchise is 
taken to mean that the most profitable return that could 
be got, free from competition, is protected by the Four- 
teenth Amendment, then the power to regulate is null. 
On the other hand, if the power to regulate withdraws 
the protection of the amendment altogether, then the 
property is naught. This is not, but may be economic 
theory, but a fair interpretation of the bargain. Now, 
extremes cannot have been meant. A midway between 
that must be hit.” 

As we have already said, the master, while at first 
disposed to allow the additional sum of $300,000 for 
“going value” as a separate item under the discretion of 
this court in the Cedar Rapids case seems to have 
urged a definite conclusion, for he said of that case: 

“* * * Tt also renders it extremely doubtful that 
‘going value’ term, beyond the fact that it is in ‘suc- 
cessful operation,’” That would exclude the sum of 
$300,000 estimated in this case, on the grounds that 
when the ordinance was enacted it already possesses a 
well-developed and paying business. 

“In my judgment, after considering the able and 
thorough arguments of counsel, that it is decisive of 
the question, and holds that ‘going value’ should not be 
considered in determining the basis upon which the 
complainant is entitled to have its return reckoned, and 
that it is my duty to so state. 

“The physical value, as hereinbefore determined, is 
reckoned upon the fact that the plant was in ‘successful 
operation’ when the ordinance was enacted, otherwise 
its value would be much less. The ‘going value’ is that 
enhancement which results from a well-developed and 
paying business. This would result in reducing the esti- 
mated deficit for each year $24,000, and yield a return to 
the complainant of at least 6 per cent on $2,100,000. 

“While this case is close to the borderland, I cannot 
say, on the whole case, that the evidence beyond any 
just and fair doubt satisfies me that the rates will prove 
confiscatory, should the ordinance be put into effect and 
an actual test thereof be made.” 
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While there is a difference between court and coun- 
sel as to what the master meant by this, we think it is 
apparent that he meant to say that, applying the rule 
of the Cedar Rapids case, he has already valued the 
property in the estimate of what he called its physical 
value, upon the basis of a plant in active and successful 
operation; for he said that otherwise its value would be 
much less. 

As pointed out in the Cedar Rapids case, though re- 
turn is to be regarded beyond that compensation which 
a public service corporation is entitled to earn upon a 
fair value of its property, the right to regulate is of no 
moment, and income to which the corporation is not 
entitled would become the basis of valuation in determin- 
ing the rights of the public. When, as here, a long- 
established and successful plant of this character is 
valued for rate-making purposes, and the value of the 
property fixed, as the master certifies, upon a basis of 
a plant in successful operation, and overhead charges 
have been allowed for items and in the sums already 
stated, it cannot be said, in view of the facts in this 
case, that the element of going value has not been given 
the consideration it deserves, and the plaintiff’s conten- 
tion in this behalf is not sustained. 

As to the item of $120,000, which, it is contended, 
should be added to the valuation because of the fact 
that the master valued the property on the basis of a 
cost of reproduction new, less depreciation, and it would 
be necessary in such reproduction to take up and re- 
place pavements on streets, which were unpaved when 
the gas mains were laid, in order to replace the mains, 
we are of the opinion that the court below correctly dis- 
posed of this question. These pavements were already 
in place. It may be considered that they would require 
removal at the time when it became necessary to repro- 
duce the plant in this respect. The master urged the 
conclusion that the life of the mains would not be en- 
hanced by the necessity of removing the pavements, and 
that the company had no right of property in the pave- 
ments thus dealt with, and that there was not a justice 
nor equity in requiring the people who had been at the 
expense of paving these streets to pay an additional 
sum for gas because the plant, when put in, would have 
to be at the expense of taking up and replacing the 
pavements and building the same. He held that such 
added value was theoretical when no benefit was derived 
therefrom. We find no error in this disposition of the 
question. 

Nor do we think that there was error in refusing 
an injunction upon the conclusion reached that a return 
of 6 per cent per annum on the valuation would not be 
confiscatory. This is especially true in view of the fact 
that the ordinance was attacked before there was oppor- 
tunity to test its result by actual experience. It is true 
the master reported that, in his opinion, the company 
ought to earn 8 per cent, but he also found that, in his 
judgment, gas could be produced for 60 cents per thou- 
sand, and the actual affect of the 90-cent rate on an 
economically managed plant had not the test of experi- 
ence. 

The decree of the court below is peculiar in that it 
directs the dismissal of the bill “with prejudice,” and 
adds “at any time on or after three years from this 
date, complainant, its successor or assigns, may, on 
motion, reinstate this case, with all the pleadings and 
evidence now on file, with the same and like effect as 
though filed for such subsequent hearing. And each 
party may thus file such additional pleadings and tak: 
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and file such additional evidence as to each party may 
be deemed advisable.” 

While we agree with the court below that it was 
right to confirm the master’s report and dismiss the bill, 
we think, in view of the fact that the attack upon the 
rates was made before the ordinance went into effect, 
and before actual application of the rates to demonstrate 
whether they were remunerative or not, that the court 
should have followed the recommendation of the master 
and dismissed the bill without prejudice. We think this 
is particularly so, in view of the fact that ordinarily it 
then can satisfactorily demonstrate in a case like this 
whether or not the rights established will prove so unre- 
munerative as to prove confiscatory in the sense in 
which that term has been defined in rate-making cases. 
The master’s suggestion has the support of the judgment 
of this court in Knoxville vs. Knoxville Water Co., supra; 
Wilcox vs. Consolidated Water Co., supra. 

With the modification that the bill will be dismissed 
without prejudice instead of, as the court below directed, 
with prejudice, the decree is affirmed, with costs. 


Furnishing of Cars by Carrier. 


No. 118.—-October Term, 1914. 

Illinois Central Railroad Co., plain-| In error to the Su- 
tiff in error, vs. Mulberry Hill preme Court of the 
Coal Co. State of Illinois. 

[June 14, 1915.] 

Mr. Justice Pitney delivered the opinion of the court. 

This was an action brought by defendant in error 
against plaintiff in error to recover damages for the al- 
leged failure of the latter to furnish coal cars at plain- 
tiff’s mine, located upon the line of defendant’s railroad, 
pursuant to plaintiff’s requirements and demands. It was 
founded upon section 22 of an act of March 31, 1874, in 
relation to fencing and operating railroads, as amended 

(Hurd’s Rev. Stat. Illinois, 1913, ch. 114, sec. 84, p. 1955). 

The declaration set forth that plaintiff was the owner 

of and engaged in operating a coal mine equipped with 

appliances necessary for the mining of coal, and was 
possessed of a large amount of coal at the mine; that 
defendant was the owner of the railroad upon which the 
mine was located, there being a switch at the mine, etc., 
and that on certain specified days in the year 1907 plaintiff 
notified defendant that it was ready and proposed to load 
certain specified quantities of coal and needed defendant’s 
cars in which to load it, and that defendant failed to 
furnish the cars, and by reason thereof plaintiff sustained 

damages. The plea was the general issue. There was a 

trial by jury, at which evidence was given tending to 

prove the averments of the declaration. Defendant’s evi- 
dence showed that it was engaged in interstate commerce, 
having lines of railway extending to other states besides 

Illinois, with coal mines located upon its lines in three 

states, the greater part of them being in Illinois; that 

during the time covered by the action plaintiff shipped 

85 per cent of its coal into states other than Illinois, 

and that if the cars demanded by it had been furnished 

95 per cent of the coal shipped in them would have gone 

to points in other states and off the lines of defendant, 
and that the coal mines located along defendant’s line 
were divided into divisions, and its equipment for hauling 
coal was first divided among the divisions and afterward 
distributed among the coal operators. There was also 

evidence of a general shortage of local cars upon the 

Illinois Central lines during the year 1907; but the reason 

for this was not clearly shown, and it did not appear that 
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it was attributable to any sudden emergency or to other 
causes beyond the control of the carrier. Defendant in- 
troduced in evidence its established rules governing the 
distribution of coal cars during the period covered by the 
suit, and there was evidence tending to show that these 
were followed. But it cannot be said that this was con- 
clusive, and it was distinctly negatived by the finding 
of the jury. 

A verdict was rendered in favor of plaintiff, which 
by remittitur was reduced to $716.92. The resulting judg- 
ment was affirmed by the Supreme Court of Illinois (257 
Ill. 80), and the case comes here upon questions raised 
under the commerce clause of the constitution of the 
United States and .the Act to regulate commerce. 


1. The fundamental federal question, and the only 
one with which the state Supreme Court dealt, is whether 
the Illinois statute is a direct burden upon interstate 
commerce and therefore repugnant to the commerce 
clause, irrespective of congressional action. This was 
raised by a motion to dismiss and a motion for the direc- 
tion of a verdict in favor of defendant. The statute, so 
far as now pertinent, is as follows: 

“Every railroad corporation in the state shall furnish, 
start and run cars for the transportation of such pas- 
sengers and property as shall, within a reasonable time 
previous thereto, be ready or be offered for transporta- 
tion at the several stations on its railroads and at the 
junctions of other railroads, and at such stopping places 
as may be established for receiving and discharging way- 
passengers and freights; and shall take, receive, trans- 
port and discharge such passengers and property, at, 
from and to such stations, junctions and places, on and 
from all trains advertised to stop at the same for pas- 
sengers and freight, respectively, upon the due payment, 
or tender of payment, of tolls, freight, or fare, legally 
authorized therefor, if payment shall be demanded, etc.” 

The Illinois Supreme Court construed it as follows: 
“The only requirement of the statute, as applied in this 
case or any other case, is, that the railroad corporation 
shall furnish cars, within a reasonable time after they 
are required, to transport the property offered for trans- 
portation, and what would be a reasonable time in any 
case would depend upon all the circumstances and con- 
ditions existing, including the requirements of the inter- 
state commerce carried on by the corporation.” 

In that court, Houston & Tex. Cent. Railroad vs. 
Mayes, 201 U. S. 321, 329, and St. Louis S. W. Ry. vs. 
Arkansas, 217 U. S. 136, 149, were cited. In the first of 
these, the state law absolutely required that a railroad 
should furnish a certain number of cars at a specified 
day, regardless of every other consideration except strikes 
and other public calamities, making no exception in cases 
of a sudden congestion of traffic, an actual inability to 
furnish cars by reason of their temporary and unavoidable 
detention in other states or in other places within the 
same state, or any allowance for interference with traffic 
occasioned by wrecks or other accidents upon the same 
or other roads; and for any dereliction of the carrier, 
owing perhaps to circumstances beyond its control, it 
was made answerable not only to the extent of the dam- 
ages incurred by the shipper, but in addition to an arbi- 
trary penalty of $25 per car for each day of detention. 
In the Arkansas case, the rule of the state railroad com- 
mission, as applied by the state court, penalized the car- 
rier for delivering its cars to other roads for the move- 
ment of interstate commerce pursuant to the regulations 
of the American Railway Association, because, as the 
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state court concluded, these regulations, although gov- 
erning ninety per centum of the railroads in the United 
States, were inefficient and should be disregarded. This 
court held (p. 149) that the rule of the state coourt 
“involved unnecessarily the assertion of power in the 
state to absolutely forbid the efficacious carrying on of 
interstate commerce, or, what is equivalent thereto, to 
cause the right to efficiently conduct such commerce to 
depend upon the willingness of the company to be sub- 
jected to enormous pecuniary penalties as a condition 
to the exercise of the right.” 

The statute now in question merely requires a rail- 
road company to furnish cars within a reasonable time 
after demand made for them, and the question, What is 
a reasonable time? is to be determined in view of the 
requirements of interstate commerce. That the operation 
of the statute is thus limited in practice and not merely 
in theory is shown by the history of the case at bar. 
Upon a former trial there was a verdict for the plaintiff, 
and the resulting judgment came under the review of 
the appellate court (161 Ill. App. 272), which, while ruling 
in favor of the plaintiff upon the main questions, reversed 
tre judgment and awarded a new trial (p. 282) because 
of the rejection of evidence offered by the defendant to 
show that there were times when it had not a sufficient 
amount of coal cars to supply the demand of all the op- 
erators along its lines, that this was the case during the 
year 1907, and that during this year plaintiff received its 
fair and just proportion of the cars. 

We agree with the conclusion reached by the state 
court that the Illinois statute is not a direct burden upon 
interstate commerce, so as to be void in the absence of 
legislation by Congress. 

2. It is here insisted that by reason of the provisions 
of the federal Act to regulate commerce and amendments 
(24 Stat. 379; 34 Stat. 584, etc.) the state law, however 
valid when originally enacted, has become an unconsti- 
tutional regulation when applied, as in the present case, 
to interstate transactions. Reference is made to section 
1 of the act, as amended in 1906 (34 Stat. 584, ch. 3591), 
which provides: “And the term ‘transportation’ shall 
include cars and other vehicles and all instrumentalities 
and facilities of shipment or carriage . . . ; and it 
shall be the duty of every carrier subject to the provi- 
sions of this act to provide and furnish such transporta- 
tion upon reasonable request therefor.” Chicago, R. I. 
& P. Ry. Co. vs. Hardwick Elevator Co., 226 U. S. 426, 
435; St. Louis, I. M. & So. Ry. Co. vs. Edwards, 227 U. S. 
265; Yazoo & Miss. R. R. vs. Greenwood Grocery Co., 
227 U. S. 1, and other cases of that class, are cited, to 
which may be added Charleston & West. N. C. Ry. Co. 
vs. Varnville Furniture Co., decided June 1, 1915, ante, 
p. —-. 

As to this point, it is sufficient to say that no such 
question was raised in either of the state courts. Indeed, 
after the denial of the motion to dismiss and the motion 
to direct a verdict, defendant requested, and the trial 
court gave to the jury, an instruction setting forth almost 
in haec verba the requirements of the state statute, and 
declaring “that no other or greater duty devolves upon 
railroad companies to receive and transport freight than 
mentioned in the statute.” 


3.. The trial court overruled a motion, made by de- 
fendant at the close of the evidence, to dismiss the suit 
for want of jurisdiction: (a) Because the cars demanded 
were to be used in interstate traffic, and (b) because the 
action involved defendant’s duty to deliver cars during 
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a period of time when there was a car shortage, and 
when plaintiff, and also the other coal operators, were 
shipping the greater portion of their coal in interstate 
commerce, and therefore the suit involved a question of 
the proper method of car distribution for interstate com- 
merce at a time of shortage, authority over which ques- 
tion was vested in the Interstate Commerce Commission, 
and until that Commission had acted the court was with- 
out jurisdiction. The denial of this motion is insisted 
upon as error; but, under the facts of the case, the ruling 
is clearly sustained by our recent decision in Penna. R. R. 
vs. Puritan Coal Co., 237 U. S. 121. In that case, as in 
this, an interstate carrier was sued in a state court for 
damages caused by its failure to furnish a shipper with 
cars in which to load coal for shipment to points within 
and without the state; the pleadings alleged that the 
carrier failed to perform its duty to furnish cars, and 
also that in violation of a state statute it unjustly dis- 
criminated against the shipper by failing to distribute 
cars in accordance with the carrier’s own rule applicable 
in time of shortage. A judgment having been rendered 
for damages caused by the unjust discrimination in the 
distribution of cars, the carrier brought the case here, 
insisting (1) that the determination of the proper basis 
for the distribution of cars was a matter calling for the 
exercise of the administrative power of the Interstate 
Commerce Commission; (2) that no court had jurisdic- 
tion of an action for discriminatory allotment until after 
the Commission had determined that the established rule 
for distribution was improper, and (3) that no suit could 
be brought against an interstate carrier for damages 
occasioned by a failure to deliver cars or for an unjust 
discrimination in distribution except in a court of the 
United States. Upon a review of sections 8 and 9 of 
the Act to regulate commerce and of the proviso in section 
22 which declares that “nothing in this act contained 
shall in any way abridge or alter the remedies now ex- 
isting at common law or by statute, but the provisions 
of this act are in addition to such remedies,” we held 
({p. 130) that while the act gave shippers new rights, it 
at the same time preserved existing causes of action; 
that it did’ not supersede the jurisdiction of state courts 
in any case, new or old, where the decision did not in- 
volve the determination of matters calling for the exer- 
cise of the administrative power and discretion of the 
Commission or relate to a subject as to which the juris- 
diction of the federal courts had otherwise been made 
exclusive; that in actions against railroad companies for 
unjust discrimination in interstate commerce where the 
rule of distribution itself is attacked as unfair or dis- 
criminatory, a question is raised which calls for the ex- 
ercise of the authority of the Interstate Commerce Com- 
mission; but if the action is based upon a violation or 
discriminatory enforcement of the carrier’s own rule for 
car distribution no administrative question is itvolved, 
and such an action, although brought against an inter- 
state carrier for damages arising in interstate commerce, 
may be prosecuted either in the state or the federal 
courts. And because in that case the action was not 
based upon the ground that the carrier’s rule of car dis- 
tribution was unreasonable or discriminatory, but that 
plaintiff was damaged by reason of the carrier’s failure 
to furnish it with cars to which it was entitled even 
upon the basis of the carrier’s own rule of distribution, 
it was held that the state court had jurisdiction without 
previous application to the. Interstate Commerce Cem- 
mission. 
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It is true that the Puritan case arose before the 
passage of the Hepburn act of 1906; but there is nothing 
in the amendments introdueed by that act to affect the 
jurisdiction of the state court in an action such as the 
present. ‘ 

In this case, plaintiff made no attack whatever upon 
defendant’s rules for car distribution. The declaration, 
indeed, is based wholly upon the statute, and contains 
no averment of discrimination. It was defendant that 
endeavored to import the question of car distribution 
into the case, by introducing the evidence above referred 
to, and by requesting an instruction (which the court 
accordingly gave) to the effect that if defendant had not 
and could not procure sufficient coal cars to furnish all 
of the operators on its lines with all the cars desired and 
demanded by them, and did fairly and equitably dis- 
tribute its available cars among the operators, it dis- 
charged its whole duty to plaintiff But the verdict of 
tne jury in favor of plaintiff negatived the hypothesis of 
fact upon which this and another like instruction were 
based. 

Judgment affirmed. 





Minnesota Commission Reversed. 
No. 225.—October Term, 1914. 
Great Northern Railway Co., plain- 
tiff in error, vs. the State of Min- 
nesota ex rel. Railroad & Ware- 
house Commission of the State 
of Minnesota. 


In error to the Su- 
preme Court of the 
State of Minne- 
sota. 


[June 14, 1915.] 
Mr. Justice McReynolds delivered the opinion of the court. 

An order of the Minnesota Railroad & Warehouse 
Commission (Oct. 26, 1911) directing the Great Northern 
Railway Co. to erect within forty-five days at least a six- 
ton scale in its stockyard at the village Bertha, Todd 
county, was sustained by the Supreme Court of the state 
(122 Minn. 55, 57-58); the cause is here by writ of error; 
and it is contended that enforcement of order, as promul- 
gated, would deprive the railway of its property without 
due process of law contrary to the inhibition of the 
Fourteenth Amendment. The Supreme Court said: 

“At the trial the appellant offered no evidence, »ut 
rested upon the evidence presented by the respondent 
and the facts are undisputed. They are in substance as 
follows: That in the year 1910 stock was shipped in 
carload lots from 259 of appellant’s stations in the state 
of Minnesota; that the number of carloads so shipped 
from the different stations varied from one at each of 
32 stations to 414 at the station of Jasper; that appellant 
has installed stock scales, each of six-ton capacity, at 
54 of these stations; that these scales are located ad- 
jacent to the stockyards, but are not adjacent to nor 
connected with the railway track or buildings; that theg 
are convenient for and are used by dealers and stock 
raisers in buying and selling, but no obligation to ship 
over the railway is imposed by such use; that stock 
raisers who would otherwise market their stock at Bertha 
sometimes take it to Hewitt or Eagle Bend, a longer 
distance, in order to have the use of the scales installed 
at those places; that such scales tend to draw the stock 
business to and concentrate it at the places where they 
are located; that where these scales are available ship- 
pers are accustomed to weigh their stock, for their own 
convenience and information, immediately before loading 
for shipment, but these weights are not used as a basis 
for freight chargés, nor in any transaction between the 
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shipper and the railway company, nor in sales made at the 
terminal stockyards; that, after stock is loaded, the car- 
load is weighed at some suitable point upon track scales 
which are under the supervision of the state, and the 
freight charges and all the transactions between the 
shipper and the company are based exclusively upon this 
weight, and that these stock scales are not used in any 
manner in the business transacted between the railway 
company and its patrons. 

“The witnesses testifying for respondent insisted that 
stock scales were a convenience, if not a necessity, in 
dealing in stock, and that a town having such scales 
possessed an advantage, as a stock market, over a town 
that did not, but frankly admitted that these scales had 
no direct part in ‘the business of transportation, nor in 
the business of selling at the terminal yards. 

“As scales are a convenience and, probably, a neces- 
sity in dealing in stock, and tend to cause stock to be 
collected for shipment at the places where they are avail- 
able, to the disadvantage of those places where they are 
not available, and are undoubtedly furnished for the pur: 
pose and with the view of securing the transportation of 
stock from points at which they are located, it is the 
opinion of a majority of the members of the court that 
the evidence submitted, together with the fact that the 
company considered such scales of sufficient impor- 
tance to its business to furnish them voluntarily at 
54 of its stockyards in this state, is sufficient to support 
the finding that such scales pertain to the transportation 
facilities which the commission may require of a railroad 
and that the refusal to supply such scales to the station 
in question was a discrimination against it.” 

Manifestly, if the order is enforced plaintiff in error’s 
property will be taken. Whether this would be without 
due process of law depends upon the special circum- 
stances. 

The applicable principles were announced in Oregon 
Railroad, etc., Co. vs. Fairchild, 224 U. S. 510, 524. A 
taking of railroad property under administrative regula- 
tion must “be tested by considering whether, in view 
of all the facts, the taking was arbitrary and unreason- 
able or was justified by the public necessities which the 
carrier could lawfully be compelled to meet.” The facts 
being established, the question then presented is whether 
as a matter of law they are adequate to support a finding 
of requisite public necessity—-the mere declaration of a 
commission is not conclusive. Interstate Commerce Com- 
mission vs. Louisville & Nashville Railroad Co., 227-U. S. 
88, 91; Florida East Coast Line vs. United States, 234 
U. 8S. 167, 185. 

It appears from the Supreme Court’s findings that six- 
ton scales installed by the railway at 54 of its 259 stock- 
shipping stations in Minnesota were not used in trans- 
actions between carrier and shippers. All witnesses de- 
clared, these instruments had no direct part in trans- 
portation or selling at terminal yards, but were convenient 
in stock dealings, and a station possessing one had an 
advantage over the place where none existed. 

The business of a railroad is transportation, and to 
supply the public with conveniences not connected there- 
with is no part of its ordinary duty. The obvious pur- 
pose of the challenged order was to enforce installation 
at Bertha of a scale like those at Eagle Bend and Hewitt 
and dedicated to same use. Under admitted facts, unless 
justified by alleged unlawful discrimination, we think 
this was an arbitrary and unreasonable exercise of power. 
It is no answer to say, as counsel do, that the commis- 
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sion has “general authority to require railroad companies 
to supply the necessary demands of the public along 
transportation lines; that it has a right to require the 
company to build and maintain such facilities as are 
necessary for the public needs.” The demands upon a 
carrier which lawfully may be made are limited by its 
duty, and the present record conclusively shows the re- 
quired structure had no direct relation thereto. See New 
Mexico Wool Growers’ Association vs. Atchison, Topeka 
& Santa Fe Ry. Co., — N. M. —; 145 Pac. Rep. 1077. 

The railway company does not presently controvert 
the finding that scales at Eagle Bend and Hewitt brought 
about discrimination, but maintains the commission acted 
arbitrarily and unreasonably in seeking to eliminate this 
by peremptorily requiring construction of another without 
giving opportunity to accomplish the same result through 
discontinuing the use of those already installed. This 
contention is sound and must be sustained. Conceding 
power to inhibit discrimination, the commission could not 
exercise it unreasonably by needlessly taking property or, 
what comes to the same thing, obliging incurrence of ex- 
pense wholly unnecessary. It by no means follows, sim- 
ply because a railroad voluntarily supplies a convenience 
at some stations which attracts trade, that it can be 
commanded positively to do likewise at other places along 
the line. A railroad’s possessions are subject to its pub- 
lic duty, but beyond this, and within charter limits, like 
other owners of private property, it may control its own 
affairs. Discontinuing the use of existing scales would 
abate the alleged discrimination and probably entail little, 
if any, outlay. The commission’s order precluded use 
of this method to bring about lawful conditions, and 
therein, we think, was plainly arbitrary and unreasonable. 
Missouri Pacific Railway vs.. Nebraska, 164 U. S. 403, 417; 
Donovan vs. Pennsylvania Co., 199 U. S. 279, 293; Missouri 
Pacific Railway vs. Nebraska, 217 U. S. 196, 206. 

The judgment of the court below is reversed and the 
cause remanded for further proceedings not inconsistent 
with this opinion. ’ 

Reversed. 


Safety Appliance Case. 

No. 257.—October Term, 1914. 

In error to the Su- 
pr~me Court, Ap- 
pellate Division, 
Forth Depart: 
ment, State of New 
York. 


The New York Central & Hudson 
River Railroad Co., plaintiff in 
error, vs. Bernard J. Carr. 


[June 14, 1915.) 

Mr. Justice Lamar delivered the opinion of the court, 
Carr was a brakeman on a “pick-up” freight train 
running from Rochester to Lockport over the lines of 
the New York Central. On Nov. 18, 1910, some of the 
ears in this train. contained interstate freight. Among 
those engaged in purely intrastate business were the two 
cars at the head of the train and next to the engine, 
which were to be left at North Tonawanda, N. Y. On 
arriving at that point they were uncoupled from the 
train, pulled by the engine down the track, and then 
backed into a siding. It was the duty of one brakeman 
(O’Brien) to uncouple the air hose from the engine, and 
for the other (Carr) to set the hand-brakes in order to 
prevent the two cars from rolling down upon the main 
track. O’Brien, having failed to open the gauge to the 
stop-cock, suddenly and negligently “broke” the air hose. 
The result was that the sudden escape of air—applied 
only in cases of emergency—violently turned the wheel 
handle attached to the brake which Carr at the time was 
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attempting to set. The wrench threw Carr to the ground 
and for the injuries thus suffered he brought suit in ; 
state court. If the case was to be governed by the lay 
of New York he was not entitled to recover, since th 
injury was due to the negligence of O’Brien, a fellow 
servant. He did recover a verdict under the Federa 


Employers’ Liability Act and, the judgment thereon hav 


ing been affirmed (157 App. Div. 941; 158 App. Div. 891) 
the case is here on writ of error to review that ruling 

The railroad company insists that when the two car: 
were cut out of the train and backed into a siding, the) 
lost their interstate character, so that Carr while work 
ing thereon was engaged in intrastate commerce and 
not entitled to recover under the Federal Employers 
Liability Act. The scope of that statute is so broad that 
it covers a vast field about which there can be no dis- 
cussion. But owing to the fact that, during the same 
day, railroad employes often and rapidly pass from one 
class of employment to another, the courts are constantly 
called upon to decide those close questions where it is 
difficult to define the line which divides the state from 
the interstate business. The present case is an instance 
of that kind—and many arguments have been advanced 
by the railway company to support its contention that, 
as these two cars had been cut out of the interstate train 
and put upon a siding, it could not be said that one work- 
ing thereon was employed in interstate commerce. But 
the matter is not to be decided by considering the phys- 
ical position of the employe at the moment of injury. If 
he is hurt in the course of his employment while going 
to a car to perform an interstate duty, or if he is injured 
while preparing an engine for an interstate trip he is 
entitled to the benefits of the federal act, although the 
accident occurred prior to the actual coupling of the 
engine to the interstate cars. St. Louis, etc., Ry. vs. 
Seale, 229 U. S. 156; North Carolina R. R. vs. Zachary, 
232 U. S. 248. This case is within the principle of those 
two decisions. 

The plaintiff was a brakeman on an interstate train. 
As such, it was a part of his duty to assist in the switch- 
ing, backing and uncoupling of the two cars so that they 
might be left on a siding in order that the interstate 
train might proceed on its journey. In performing this 
duty it was necessary to set the brake of the car still 
attached to the interstate engine, so that, when uncoupled, 
the latter might return to the interstate train and pro- 
ceed with it, with Carr and the other interstate employes, 
on its interstate journey. 

The case is entirely different from that of Illinois 
Central R. R. Co. vs. Behrens, 233 U. S. 473, for there 
the train of empty cars was running between two points 
in the same state. The fact that they might soon there- 
after be used in interstate business did not affect their 
intrastate status at the time of the injury; for, if the 
fact that a car had been recently engageg in interstate 
commerce, or was expected soon to be used in sucil 
commerce, brought them within the class of interstate 
vehicles, the effect would be to give every car on the line 
that character. Each case must be decided in the light 
of the particular facts with a view of determining whether, 
at the time of the injury, the employe is engaged in 
interstate business, or in an act which is so directly 
and immediately connected with such business as sub- 
stantially to form a part or a necessary incident thereof. 
Upon these principles the plaintiff is to be treated as 
having been employed fh interstate commerce at the time 
of his injury and the judgment in his favor must be 
affirmed. 
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Reparation, Inter and Intra State. 
No. 287.—October Term, 1914. 

In error to the Su- 
preme Court of the 
State of Pennsyl- 
vania. 


The Pennsylvania Railroad Co., 
plaintiff in error, vs. Mitchell 
Coal & Coke Co. 


[June 14, 1915.] 


Mr. Justice Van Deventer delivered the opinion of the 
court. 

This writ of error brings under review a judgment 
recovered by a shipper of coal for damages sustained 
through unlawful discrimination consisting in the secret 
allowance and payment of rebates to other shippers for 
whom the carrier was rendering a like and contempo- 
raneous service. 241 Pa. St. 536. The action was brought 
and the judgment rendered under the law of the state 
and the complaint now made is that damages were 
awared in respect of several shipments which were not 
intrastate, but destined to points outside the state, and 
as to which no recovery could be had in this action con- 
sistently with the interstate commerce act. See Mitchell 
Coal & Coke Co. vs. Pennsylvania R. R. Co., 230.U. S. 
247. The plaintiff’s statement of claim described the 
shipments as intrastate, that is, as made from one point 
to another in the state, and up to the time that the 
referee came to compute the damages it does not appear 
to have been questioned that all the shipments were of 
that class. A stipulation was then entered into specifying 
the number of tons shipped by the plaintiff during each 
of several periods and describing the shipments as made 
from the plaintiff's mines in Pennsylvania “to points 
within the state,” but appended to the stipulation was 
a note wherein the defendant insisted that according to 
the evidence part of the shipments—those to Greenwich, 
Pa., “included coal destined to points beyond the state” 
and: that no recovery could be had in this action in 
respect of interstate shipments, and also a note on the 
part of the plaintiff controverting what was asserted in 
the defendant’s note. The referee concluded that the 
shipments were all intrastate, and, while recognizing that 
some of the coal “might have been” reshipped from 
Greenwich to places outside the state, said: “The plain- 
tiff might have sold the coal at that place. To have 
moved the coal from Greenwich a new contract for car- 
riage would have been necessary.” The referee’s con- 
clusion was sustained by the trial court and by the Su- 
preme Court of the state, the latter saying: “The ship- 
ments to Greenwich, Philadelphia, were intrastate, and 
hence were properly included in this action. They were 
consigned to plaintiff at Greenwich and there the con- 
tract of carriage between the plaintiff and the defendant 
was fully performed and ended. What disposition the 
plaintiff made of the shipments at Greenwich, whether 
it sold them or sent them within or beyond the state, is 
immaterial as affecting the question whether as between 
the plaintiff and the defendant they were intrastate or 
interstate.” 

We find nothing in the record to sustain the con- 
tention that some of the shipments were interstate. While 
it appears that part of the coal was shipped from the 
mines to Greenwich, that the plaintiff there turned some 
of it over to other coal dealers, sold some of it outright 
and possibly reshipped some to other places, it does not 
appear that any of it went out of the state, or, if it did, 
that the circumstances were such that its carriage from 
the mines to Greenwich was in fact but part of an in- 
tended and connected transportation beyond the state. 
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See Gulf, Colorado & Santa Fe Ry. Co. vs. Texas, 204 
U. S. 403; Railroad Commission of Ohio vs. Worthington, 
225 U. S. 101; Texas & New Orleans R. R. Co. vs. Sabine 
Tram Co., 227 U. S. 111; Railroad Commission of Louisi- 
ana vs. Texas & Pacific Ry. Co. 229 U. S. 336. The 
record does not purport to contain all the evidence bear- 
ing- upon this point, but it does show that in some of 
the exhibits the shipments included in the recovery were 
all listed and designated as “Coal—lIntrastate.” In this 
situation the conclusion reached by the state courts can- 
not be disturbed. 
Judgment affirmed. 





Kentucky Liquor Decision. 
No. 271.—October Term, 1914. 

In error to the Cir- 
cuit Court of 
Whitley County, 
State of Kentucky. 


Adams Express Co., plaintiff in 
error, vs. the Commonwealth of 
Kentucky. 


[June 14, 1915.] 

Mr. Justice Day delivered the opinion of the ccurt. 

The Adams Express Co. was indicted for violation 
of section 2569a of the statutes of the state of Kentucky, 
which, omitting the portions not essential to the consid- 
eration of this case, provides: 

“It shall be unlawful for any public or pri- 
vate carrier to bring into, deliver or distribute, 
in any county, district, precinct, town or city, where the 
sale of intoxicating liquors has been prohibited, 
any spiritous, vinous, malt or other intoxicating liquor, 
regardless of the name by which it may be called; and 
this act shall apply to all packages of such intoxicating 
liquors, whether broken or unbroken. .. . Any 
public or private carrier violating the provisions of this 
act shall be deemed guilty of violating the local option 
law and shall be fined not less than fifty nor more than 
one hundred dollars for each offense. And the 
place of delivery of such liquors shall be held to be the 
place of sale; .. .” 

The charge of the indictment was that the Adams 
Express Co., doing the business of a common carrier in 
Kentucky, did knowingly bring into and deliver in Whit- 
ley county of that state certain intoxicating liquors to 
one John Horshaw, contrary to law. This case, with 
eighteen others, was heard in the Circuit Court of Whitley 
county, upon an agreed statement of facts, which stipu- 
lated that the Adams Express Co. was engaged in the 
business of a common carrier and did such business in 
Whitley county, Kentucky, and between that county and 
the cities of Jellico and High Cliff, in the state of Ten- 
nessee. That on the dates named in the indictments 
the Adams Express Co. knowingly brought into, trans- 
ferred, delivered and distributed certain spiritous liquors, 
to wit: Whisky, in local option territory and where the 
local option law was in force, as charged in the indict- 
ment. That before bringing such liquors into such ter- 
ritory the consignees of said liquors, being the persons 
named in the indietment, sent orders by mail for such 
liquors to dealers at Jellico and High Cliff, in the state 
of Tennessee, and paid the purchase price of said liquors 
to said dealers at the places named in Tennessee. That 
upon receipt of the orders, the dealers, at their respective 
places of business at Jellico and High Cliffe, Tenn., 
for the purpose of filling such orders delivered to the 
Adams Express Co. the several packages of liquor, di- 
recting the express company to carry and deliver the 
same to such persons; that: the Adams Express Co. did 
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thereupon carry said packages of liquor from Jellico and 
High Cliff, in Tennessee, into Whitley county, Kentucky, 
and there delivered the same to the consignees thereof, who 
were the persons who had made the orders and to whom 
the indictments charged the defendant with delivering and 
distributing the liquors mentioned. That the liquors 
were intended by said consignees for their personal use 
and were so used by them, and were not intended by 
them to be sold contrary to law, and were not so sold 
by them. That the transactions and all of them described 
occurred since the enactment and going into effect of the 
act of Congress known as the Webb-Kenyon Law. 


The express company requested a peremptory in- 
struction for a verdict of not guilty, because the ship- 
ments of liquor were interstate shipments and constituted 
interstate commerce within the meaning of the commerce 
clause of the federal constitution. That the liquors be- 


ing for the personal use of the consignees respectively - 


section 2659a is repugnant to the constitution of Ken- 
tucky, and if the indictment was authorized by the act of 
Congress known as the Webb-Kenyon Law, that law is 
in contravention of the interstate commerce clause of 
the constitution of the United States and of the fifth 
and fourteenth amendments to the constitution. This 
request for a peremptory instruction for the defendant 
was refused. The court instructed the jury that if it 
believed from the evidence that the Adams Express Co., 
as a common carrier, brought any spiritous, vinous or 
malt liquors into Whitley county, being local option ter- 
ritory in the state of Kentucky, and there delivered the 
same to the persons named in the indictment, then the 
defendant was guilty and its punishment should be fixed 
at not less than fifty dollars nor more than one hundred 
dollars; and that upon the whole case if they had any 
reasonable doubt of the guilt of the company they should 
find a verdict of not guilty. The defendant duly excepted 
to the giving of these instructions and to the refusal to 
grant its prayer for a peremptory instruction. The com- 
pany was convicted, and fined in the sum of fifty dollars. 
That amount not being sufficient to give the Court of 
Appeals of the state jurisdiction, a writ of error was 
taken from this court to the Circuit Court of Whitley 
county. 

The Kentucky statute now under consideration was 
before this court in the case of Louisville & Nashville 
Railroad Co. vs. Cook Brewing Co., 223 U. S. 70. In that 
case it was held that, as applied to interstate shipments, 
the statute was void as an attempt by the state to regu- 
late commerce among the states. Such must still be the 
fate of the statute unless it is the effect of the act of 
Congress of March 1, 1913, 37 Stat. 690, known as the 
Webb-Kenyon Act, to require a different resuit. That act 
provides: 

“An Act Divesting Intoxicating Liquors of Their In- 
terstate Character in Certain Cases. 

“Be it enacted, etc., that the shipment or transporta- 
tion, in any manner or by any means whatsoever, of any 
spiritous, vinous, malted, fermented, or other intoxicating 
liquor of any kind, from one state,- territory or district 
of the United States, or place non-contiguous to Lut sub- 
ject to the jurisdiction thereof, into any other state, 
territory or district of the United States, or place non- 
contiguous to but subject to the jurisdiction thereof, or 
from any foreign country into any state, territory or 
district of the United States, or place non-contiguous to 
but subject to the jurisdiction thereof, which said spir- 
itous, vinous, malted, fermented, or other intoxicating 
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liquor is intended by any person interested therein, to 
be received, possessed, sold, or in any manner used, either 
in the original package or otherwise, in violation of any 
law of such state, territory or district of the United 
States, or place non-contiguous to but subject to the 
jurisdiction thereof, is hereby prohibited.” 

Before entering upon a consideration of the meaning 
of this act, it is well to have in mind certain principles 
of constitutional law and, as well, certain legislation of 
Congress upon this subject in force at the time when the 
Webb-Kenyon Act was passed. The constitution of the 
United States grants to Congress authority to regulate 
commerce among the states, to the exclusion of state 
control over the subject. This power is comprehensive, 
and subject to no limitations, except such as are found 
in the constitution itself. This general principle runs 
through all the cases decided in this court considering 
the matter, and has never been questioned since Chief 
Justice Marshall, for the court, delivered the opinion in 
Gibbons vs. Ogden, 9 Wheaton 1. Applying this general 
principle, it was held by this court in Leisy vs. Hardin, 
135 U. S. 100, that the state of Iowa, in the absence of 
congressional permission, had no authority to prohibit 
the sale of liquor in original packages in the hands of 
importers from other states in that state, and the court 
there declared that, whatever the individual views of its 
members might be concerning the deleterious qualities 
of certain articles of commerce, when such articles were 
recognized by Congress as legitimate subjects of inter- 
state commerce such interstate traffic could not be con- 
trolled by the laws of the state amounting to regulations 
thereof. In the course of the consideration of this case, 
this court said: : 

“The responsibility is upon Congress, so far as the 
regulation of interstate commerce is concerned, to re- 
move the restriction upon the state in dealing with im- 
ported articles of trade within its limits, which have 
not been mingled with the common mass of froperty 
therein, if in its judgment the end to be secured justifies 
and requires such action.” 


After the decision of Leisy vs. Hardin, Congress 
passed the Wilson Act of 1890, 26 Stat. 313. That act 
made intoxicating liquors transported in interstate com- 
merce subject to the exercise of the police power of the 
states upon arrival in the state, in the same manner as 
though such liquors had been produced in the state or 
territory into which the same were shipped. The con- 
stitutionality of that act was attacked and came under 
consideration in this court in In re Rahrer, 140 U. S. 
545, where the law was upheld. In affirming the right of 
Congress to pass the statute, this court said: 

“In so doing, Congress has not attempted to delegate 
the power to regulate commerce, or to exercise any power 
reserved to the states, or to grant a power not possessed 
by the states, or to adopt state laws. It has taken its 
own course and made its own regulation, applying to 
these subjects of interstate commerce one common rule, 
whose uniformity is not affected by variations in state 
laws in dealing with such property. 

“Congress did not use terms of permission to the 
state to act, but simply removed an impediment to the 
enforcement of the state laws in respect to imported 
packages in their original condition, created by the ab- 
sence of a specific utterance on its part. It imparted 
no power to the state not then ‘possessed, but allowed im- 
ported property to fall at once upon arrival within the 
local jurisdiction.” 


ans wit Be ot 2k oh 
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In Rhodes vs. Iowa, 170 U. S. 412, it was held that 
the Wilson Act did not have the effect to permit inter- 
state shipments of liquor to come under the operation of 
the liquor laws of the state until after their delivery 
to the consignee, and that one receiving liquor shipped 
in interstate commerce obtained the right to use the 
same, although he no longer had the right to sell it free 
from the restrictions imposed by the laws of the state. 
And see Vance vs. Vandercook, 170 U. S. 438. 


From what we have said, it follows that, before the 
passage of the Webb-Kenyon Act, while the state in the 
exercise of its police power might regulate the liquor 
traffic after the delivery of the liquor transported in 
interstate commerce, there was nothing in the Wilson 
Act to prevent shipment of liquor in interstate commerce 
for the use of the consignee, provided he did not under- 
take to sell it in violation of the laws of the state. The 
history of the Webb-Kenyon Act shows that Congress 
deemed this situation one requiring further legislation 
upon its part, and thereupon undertook, in the passage of 
that act, to deal further with the subject, and to extend 
the prohibitions against the introduction of liquors into 
the states by means of interstate commerce. That the 
act did not- assume to deal with all interstate commerce 
shipments of intoxicating liquors into prohibitory terri- 
tory in the states is shown in its title, which expresses 
the purpose to divest intoxicating liquors of their inter- 
state character in certain cases. What such cases should 
be was left to the text of the act to develop. 

It is elementary that the first resort, with a view to 
ascertaining the meaning of a statute, is to the language 
used. If that is plain there is an end to construction and 
the statute is to be taken to mean what it says. 

Extraneous words omitted, this statute reads: “The 
shipment or transportation of intoxicating liquors 
from one state into another state which 
intoxicating liquor is intended by any person interested 
therein to be received, possessed, sold, or in any manner 
used, either in the original package or otherwise, in vio- 
lation of any law of such state is hereby pro- 
hibited.” It would be difficult to frame language more 
plainly indicating the purpose of Congress not to prohibit 
all interstate shipment or transportation of liquor into 
so-called dry territory and to render the prohibition of 
the statute operative only where the liquor is to be dealt 
with in violation of the local law of the state into which 
it is thus shipped or transported. Such shipments are 
prohibited only when such person interested intends that 
they shall be possessed, sold or used in violation of any 
law of the state wherein they are received. Thus far 
and no farther has Congress seen fit to extend the pro- 
hibitions of the act in relation to interstate shipments. 
Except as affected by the Wilson Act, which permits the 
state laws to operate upon liquors after termination of the 
transportation to the consignee, and the Webb-Kenyon 
Act, which prohibits the transportation of liquors into 
the state to be dealt with therein in violation of local 
law, the subject matter of such interstate shipment is left 
untouched and remains within the sole jurisdiction of Con- 
gress under the federal constitution. 

It becomes necessary, therefore, to inquire whether 
a shipment of the character here in question comes within 
the terms of the Webb-Kenyon Act, because of the pur- 
pose to use the liquor in violation of the law of the state 
of Kentucky. The stipulation upon which the case was 
tried shows that the liquor was bought and paid for in 
Tennessee, and was shipped from that state into the state 
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of Kentucky for the personal use of the consignee without 
any intention on his part to dispose of it contrary to the 
law of the state. 


The case under review was one of nineteen tried 
under the same stipulation. In one of them the fine im- 
posed was large enough to give jurisdiction to the Court 
of Appeals of Kentucky, and the case before that court 
is found in 154 Ky. 462. Considering whether such ship- 
ment was in violation of the law of the state, that court, 
after commenting upon the fact that the stipulation 
showed that the liquors were intended by the consignees 
for their personal use and were not intended by them to 
be sold and were not sold, contrary to law, further said: 

“This being the purpose for which the liquor was 
intended to be received, possessed and used, it is clear 
that the consigness who received from the carrier the 


- liquor did not, in so doing, violate or intend to violate 


any law of this state, because there is not and never 
has been any law of this state that prohibited the citizen 
from purchasing, where it was lawful to sell it, intoxi- 
cating liquor for his personal use, or from having in his 
possession for such use liquor so purchased. Calhoun vs. 
Commonwealth, 154 Ky. 70; Martin vs. Commonwealth, 
153 Ky. 784. As said in Commonwealth vs. Campbell, 
133 Ky. 50: ~ 
“The history of our state from its beginning shows 
that there was never even the claim of a right on the 
part of the legislature to interfere with the citizen using 
liquor for his own comfort, provided that in so doing 
he committed no offense against public decency by be- 
ing intoxicated; and we are of opinion that it never has 
been within the competency of the legislature to so re- 
strict the liberty of the citizen, and certainly not since 
the adoption of the present constitution. The Bill of 
Rights, which declared that among the inalienable rights 
possessed by the citizens is that of seeking and pursuing 
their safety and happiness, and that the absolute and 
arbitrary power over the lives, liberty and property of 
freemen exists nowhere in a republic, not even in the 
largest majority, would be but an empty sound if the 
legislature could prohibit the citizen the right of owning 
or drinking liquor, when in so doing he did not offend 
the laws of decency by being intoxicated in public. 
Therefore the question of what a man will drink, 
or eat, or own, provided the rights of others are not 
invaded, is one which addresses itself alone to the will 
of the citizen. It is not within the competency of govern- 
ment to invade the privacy of a citizen’s life and to 
regulate his conduct in matters in which he alone is 
concerned, or to prohibit him any liberty the exercise of 
which will not directly injure society.’ ” 
And further: 


“It, therefore, appears that the issue in this case 
really comes down to this, was the liquor involved in 
this transatcion intended by any person interested therein 
to be received, possessed, sold or in any manner used 


in violation of any law of this state? It is shown by 
the agreed state of facts, when considered in the light 
of the constitution and laws of the state, and the opinions 
of this court, that it was not.” 

In the subsequent case of Adams Express Co. vs. Com- 
monwealth, 160 Ky. 66, it appeared that the liquor was 
intended by the consignee to be sold in violation of the 
law of the state, amd was so sold, and the court held 
that in such case the carrier was. bound, before the de- 
livery of the whisky, to be circumspect and to use ordi- 
nary care to learn the purpose for which it was to be 
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used, and if, acting in good faith upon reasonable grounds, 
the carrier was misled, it was not liable, otherwise it 
was; and that the question was one of fact for the jury. 
The court, however; expressly adhered io its ruling in 
Express Co. vs. Commonwealth, 154 Ky., supra, under 
facts such as were there presented, and such as appear in 
the case now under consideration. 

It therefore follows that, inasmuch as the facts of 
this case show that the liquor was not to be used in 
violation of the laws of the state of Kentucky, as such 
laws are construed by the highest court of that state, 
the Webb-Kenyon Law has no application and no effect 
to change the general rule that the states may not reg- 
ulate commerce wholly interstate. As it appears that 
the conviction in this case was for an interstate trans- 
portation, not prohibited by the Webb-Kenyon Act, the 
rights under the interstate commerce clause of the con- 
stitution expressly set up by the express company were 
denied by the judgment of conviction in the Circuit Court 
of Whitley county, and that judgment must accordingly 
be reversed. 

Reversed. 


Carrier Liable for Damages. 
No. 791.—October Term, 1914. 
In error to the 
The Texas & Pacific Railway Co., United States Cir- 
plaintiff in error, vs. M. J. Mur- cuit Court of Ap- 
phy. peals for the Fifth 
Circuit. 


[June 14, 1915.] 


Mr. Justice Pitney delivered the opinion of the court. 

Murphy, while in the employ of the railway company 
as a switchman in its yards at Marshall, Tex., fell from 
a refrigerator car and received personal injuries, for 
which he recovered a judgment against the company in 
the United States District Court, which was aiiirmed by 
the Circuit Court of Appeals, without opinion. According 
to plaintiff’s theory, supported by evidence sufficient to 
sustain the verdict, the car was standing upon one of 
the unloading tracks but in such a position that it re- 
quired to be occasionally moved in the course of switching 
operations. It was partially loaded with bananas, and it 
had at one end an ice bunker with an opening or scuttle 
in the roof of the car through which the bunker was 
filled. The opening was surrounded with a casing or 
coaming, rising somewhat above the surface of the roof, 
and there was a hinged door or cover fitted to the open- 
ing and furnished with a ratchet device for raising it 
and setting it at any desired angle. Plaintiff went upon 
the top of the car at night in the course of his duties 
in order to test the brake and, if necessary, to set it, 
so that the refrigerator car could not run down upon 
the main track. While walking upon the roof of the 
car and making ready to descend, it being dark, and the 
signal lantern that he carried furnishing scanty light 
upon his path, he stepped upon the casing or coaming 
of the ice bunker, his foot slipped.or turned, and he fell 
to the ground, receiving serious injuries. The hatch 
cover, it appeared, was on this occasion left wide open, 
instead of being set at an angle by means of the ratchet, 
which, according to the evidence, was the proper mode 
of arranging it when it was desired to ventilate the ice 
bunker, and would have had the effect of preventing 
plaintiff from stepping upon the coaming. 

Plaintiff’s contention was that the railway company was 
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negligent in leaving the door of the ice bunker wide open. 
Defendant. insisted that the car was in the charge and 
control of one Marshall, who was selling bananas from 
it, and that under the rules prescribed by the company 
for governing the transportation of bananas Marshall had 
a right to have the doors of the ice bunker open or 
closed, as he preferred. The trial court was requested 
to charge that the rules of the company governing the 
transportation of bananas in refrigerator cars were rea- 
sonable and binding upon the parties, and if the car 
in question was handled in accordance with those rules, 
and if the messenger in charge of the car left the ven- 
tilators open, and this caused the plaintiff to fall, he 
could not recover. This request was refused, and the 
court charged, on the contrary, that the railway company 
could not escape liability for injuring plaintiff by reason 
of Marshall’s act in leaving the bunker opening uncoy- 
ered; that the mere fact that Marshall, or somebody 
acting for him, left it uncovered would not be sufficient 
to defeat a recovery by the plaintiff; but that the jury 
could take into consideration the fact of Marshall’s con- 
trol of the car in determining whether the defendant 
company, on the occasion in question, was guilty of neg- 
ligence directly or proximately contributing to plaintiff’s 
injury, and also in determining whether plaintiff was 
guilty of contributory negligence in walking along the 
car in the manner he did at the time of his injury. We 
think this was sufficiently favorable to defendant. So 
far as appears, there was nothing to show that plaintiff 
had notice of the company’s rules respecting the care 
of perishable freight in refrigerator cars, or that they 
entered into the contract of employment. Assuming he 
was charged with notice of, Marshall’s control of the car 
and knew that this must interfere to some extent with 
the railway company’s care for plaintiff’s: safety, this 
was no more than a circumstance in the case, and could 
not- properly be treated as conclusively showing a want 
of responsibility on the part of defendant. 

The other contentions of plaintiff in error are sufli- 
ciently answered by referring to Texas & Pacific Ry. 
vs. Rosborough, 235 U. S. 429, and cases cited. 


Judgment affirmed. 


Other Supreme Court Decisions. 
Pennsylvania Reparation Case 


A shipper who procures an order of reparation from 
the Interstate Commerce Commission, which means repa- 
ration as to unlawful charges made on interstate com- 
merce, is confined to the relief provided by federal law. 
That is the substance of the United States Supreme 
Court’s decision in the case of the Pennsylvania R. R. 
Co. vs. Clark Brothers’ Coal & Mining Co., which came 
up on* appeal from the Pennsylvania courts. The Com- 
mission found that the coal company was entitled to 
reparation, and made an order. Instead of suing on that 
order, the coal company appealed to the Pennsylvania 
courts for treble damages under the Pennsylvania statute 
and procured judgment. The Supreme Court reversed 
the Pennsylvania courts. A.shipper has an option as 
to whether he will ask for relief under the state or 
federal law, but he may not change after starting pro- 
ceedings. 

Bill for Attorney’s Fee 


- 


In the. case of W. H. Miles vs. the Lehigh Valley 
et al., the Supreme Court decided that the lower court 
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was in error when it allowed $1,000 as attorney’s fees 
for the proceedings before the Interstate Commerce Com- 
mission, which resulted in a finding, by that body, that 
Naylor & Clark, of which Miles is the surviving partner, 
were entitled to reparation on account of an illegal rate 
on pyrites cinders. The railroad company pressed the 
fact that at the first hearing of that complaint the Com- 
mission denied reparation. On rehearing it allowed re- 
imbursement for the difference between $1.45 and $2 per 
ton. The railroad thought there had been no hearing, 
within the meaning of the law, on the second proceed- 
ing, but the court thought that the record of the original 
proceedings and the testimony at the rehearing, confined 
solely to reparation, constituted a compliance with the 
law. The court allowed the fee for the litigation in the 
courts, following in that respect the Meeker case. 


Express Co. Liability 


An express company against which replevin of other 
judicial proceedings are brought for the recovery of 
property in its custody must see to it that the sender 
of the property has notice of the suit, so that he may 
defend it if he desires. Unless it does it is liable to 
the consignor for the full amount of his claim. That is 
what the Supreme Court decided in the case of Wells, 
Fargo & Co., plaintiff in error, vs. D. W. Ford, a travel- 
ing salesman at Madisonville, Tex. Ford sent a ring to 
Chicago, with orders to collect $35 on delivery. The 
consignee refused the shipment. Thereupon the com- 
pany which had furnished the ring replevined it in a 
court in Chicago. Two days before the trial anagent 
of the express company sent Ford a letter telling him 
about the suit, and that’ unless he defended it the ring 
would pass into the possession of the company from 
which he had bought it to sell. Ford, asa traveling sales- 
man, got the letter weeks after the suit had been tried 
and the ring was in the possession of the manufacturing 
jeweler. He lost the profit on the transaction, and 
promptly sued the express company for $35, with the 
result that the court said that such notice as the dila- 
tory agent had given did not discharge the express com- 
pany from its liability, because, even if Ford had re- 
ceived it, he could not have gone to Chicago to defend 
his property or made arrangements for its defense. Ford 
also won in the lower court. The express company took 
the appeal not because of the amount of money involved, 
but so as to get an authoritative ruling on a question 
that often perplexes express agents with regard to 
C. O. D. packages. 


Wisconsin Law Invalid 


In a case involving an order of the Wisconsin Railroad 
and Warehouse Commission, brought by the C. M. & St. P., 
the “upper berth law” of Wisconsin was held invalid by 
the Supreme Court. That law says a sleeping car company 
may not make up the upper berth unless it has been sold, 
the object being to give the occupant of the lower berth 
the benefit of a section for which he has not paid, the 
requirement being a taking without compensation. 


Enjoined from Selling Land 


The court also enjoined the Oregon & California Rail- 
road Co. from selling the undisposed of portion of its 
congressional land grant. Sales to actual settlers in 160- 
acre tracts at $2.50 an acre are permitted under the deci- 
sion after Congress has had six months in which to enact 
further legislation on the subject. The lands involved are 
valued at more than $30,000,000. . 
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ARGUMENTS IN WESTERN CASE 


THE TRAFFIO SERVIOH NEWS BURBAD, 
Colorado Building, Washington, D. O. 

Arguments on the Western Advanced Rate case were 
begun in the small ballroom of the New Willard Hotel 
June 22. No time limit was fixed at the beginning. The 
first half hour was spent in a futile attempt to come 
to an agreement as to the amount of time to be used. 
Clifford Thorne, speaking for the conference of attorneys 
for state commissions and shippers, presented a schedule 
providing for arguments by the protestants alone amount- 
ing to thirty and a half hours, or sixty-one hours in all. 

In view of the fact that the Commission seldoms sits 
for more than four and a half hours a day, the Thorne 
idea, as gathered from that schedule, was that the Com- 
mission should allow practically two and a half weeks 
for the presentation of the views of the attorneys. The 
only definite announcement was that four hours would 
be allowed for grain, grain products and broomcorn. 
The time asked for these subjects, in the Thorne sched- 
ule, was ten hours, or a little more than two ordinary 
working days. On that basis, the total allowance of 
time would be one week for talking. 

Cc. C. Wright, for the railroads, made no definite 
requests, but indicated that the carriers desired to devote 
a good deal of their time to a discussion of the facts 
brought out in the tables with regard-to the financial 
conditions of the carriers. His thought was that the 
Commission will have to decide the application of the 
roads for more revenue on a general view of the whole 
western territory, rather than upon a view of the condi- 
tion of a particular road, or particular group. 

“There are two ways to increase revenues,” said he. 
“One is to advance rates. 
amount of service rendered. I don’t believe there is one 
protestant here who will agree to a reduction in service 
and, if he did, I do not believe his constituency would 
support him. I believe that when the public understands 
that it is demanding a fine carriage and good horses, in- 
stead of a rawboned horse and a buckboard, it will be 
willing to pay for the better service. There has been 
so much misrepresentation that it is desirable that we 
devote a considerable part of our discussion to the finan- 
cial needs of the carriers, so that the public will know 
the true condition. 

Wright’s Presentation 


The summing up of what Mr. Wright said at the 
morning session of the first day, when he was. the only 
speaker, may be said to be his declaration that for the 
seven-year period, 1900-1907, the net operating revenue 
of the forty-one roads that are making the application 
was $2,198 per mile, while in the next seven-year period 
it was $2,045, or $153 less. For the first seven-year 
period the rate of return on property investment, amount- 
ing to about five billion dollars, wus 4.96 per cent, while 
for the second period it was only 4.19. During that time 
taxes increased from $14,000,000 to $42,000,000. If the 
rate of pay to railroad employes and taxes had been 
the same in 1914 as it had been in 1900 the rate of 
return on property investment would have been 5.83 per 
cent instead of only 3.81 per cent. 

Mr. Wright said the carriers believed it was impos- 
sible at this time to advance class rates, because they 
are not on such a uniform basis as to enable them to 
be raised as was done in Official Classification territory. 
While the advance has been called “general,” as a mat- 
ter of fact only those commodities were selected which, 
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in the opinion of the carriers, have not been paying 
their fair share toward the upkeep of the property of 
the carriers. He said the carriers do not say the rates 
sought to be advanced are not remunerative, but merely 
they are not sufficiently remunerative. 

“We decided to present the case as if all the car- 
riers constitute but one transportation system,” said Mr. 
Wright. “The public and the Commission treat the car- 
riers as one system. Therefore we have brought to 
your attention a composite view of the condition of forty- 
one carriers. In our view of the situation the question 
is not as to the needs of the strongest roads or the 
necessities of the weakest. - 

“If I may be permitted, we have been criticized by 
the protestants because we have not placed on the stand 
the executives of the strong roads. The protestants have 
harped on that fact, as if it were of importance. As we see 
it, this case is not a question as to what Mr. Ripley 
thinks, or Mr. Holden or any other particular executive 
thought or thinks. The facts speak for themselves, re- 
gardless of what any railroad president thinks now, or 
may have thought.” 

Because only Commissioner Daniels jis familiar with 
the scheme on which the carriers formed their case, Mr. 
Wright took ten or fifteen minutes to sketch the course 
followed at the production of testimony at Chicago relating 
to the financial condition and needs of the carriers. As 
in the eastern advanced rate case, the statisticians took 
the forty-one roads to present the general situation and 
then divided them into half a dozen groups to show the 
situation as to each territorial group. 

“We have considered that this body must think of 
the whole territory rather than of a particular group or 
a particular railroad,” said Mr. Wright, “but we have 
not been content to show the general situation by the 
composite tables pertaining to forty-one carriers. You are 
entitled to a view of groups.” 


Seven-Year Periods 


The carriers made their calculations upon two seven- 
year periods ending with 1914. The first seven-year period 
includes the good year for railroads, 1907, and the sec- 
ond includes the good year 1913, so, according to Mr. 
Wright, comparable things are compared. 


“The net result is that for the second seven-year period 
a net operating income is shown, $153 per mile less than 
for the first seven-year period,” continued Mr. Wright. 
“The net operating revenue per mile for the first period 
was $2,198 per mile. For the last seven years imme- 
diately preceding the outbreak of the European war, the 
net per mile was $2,045, or $153 less. 

“During the first period the percentage of return on 
property investment was 4.96 and in the second 4.19. In 
the first period the taxes paid by these roads amounted 
to $14,000,000. In the second, the taxes paid amounted 
to $42,000,000. 

“We claim nothing on account of the European war. 
Our figures are for periods preceding it. The fact is, we 
are not certain that the European war has had an ad- 
verse effect on us. The West had a large grain crop 
in 1914, which Europe called for in great volume the 
minute hostilities broke out. 

“No matter what kind of a combination of roads you 
take,” said Mr. Wright, after discussing the work of the 
statisticiafis, “the figures show a tendency of the net 
operating revenue to shrink, year by year, labor, taxes and 
materials going up, while rates have remained stationary 
or have been reduced. 
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“If our rate of pay and taxes in 1914 had been the 
same as 1900 our rate of return would have been, in 
1914, of 5.83 per cent instead of 3.81. We have been 
criticized. for whatever we have done in the way of 
statistical tables, but we believe the Commissioners can 
see our desire to show the results of operations. We were 
criticized in the 1910 advanced rate case. The Com- 
mission then said that the prospects for better earnings 
were fine. But the prophecies have not been realized. 

“The rate of return on investment in this western 
territory is lower than the rate of return in the eastern 
territory. It is, of course, not lower than in Central 
Freight Association territory. Nobody would contend that. 

“Everything in the statistical tables has been subject 
to the check of the accountants of the state commissions. 
We have not made this case on the theory that this 
Commission would be influenced by the testimony of a 
strong road or the plea of the president of a weak road. 
We have assumed that this Commission understands the 
figures, its own accountants and the figures of account- 
ants for the railroads and for the state commissions have 
made.” 

Knowing that Clifford Thorne would suggest that the 
maintenance charges of the carriers had been puffed up 
by increased allowance for depreciation, Mr. Wright re- 
marked that if there has been any undue increase in 
maintenance or allowance for depreciation, the accounts 
do not show that such increases have been brought about 
by anything other than the increase in the weight and 
character of equipment. 

“It costs more to keep an air-brake car in repair 
than it used to cost to keep an old hand-brake car in 
working condition,” said Mr. Wright. 

It has been suggested that the change in the Com- 
mission’s rules requiring a depreciation account to be 
kept that would come nearer representing the amount of 
money needed to keep the road and equipment in con- 
dition to serve the public had caused a narrowing of the 
spread between operating revenue and net revenue. Mr. 
Wright said that if that were so, the accounts did not 
show the fact. He asserted that it is impossible to tell, 
from looking at the books, when that change in rules 
took place. 

“But granting that there is a difference of $170,000,000 
due to that change in rules,” said he, “it is a bagatelle 
in comparison with the investment of $5,000,000,000, and 
the effect upon the figures showing the tendency to de- 
crease the net below a _ reasonable figure is not 
appreciable.” 

Throughout his discussion, Mr. Wright referred to 
points that would be made by Clifford Thorne, in that 
way, indirectly advising the Commission, of the high points 
the Iowan was expected to light upon. 

Clifford Thorne Speaks 

Clifford Thorne, laying the foundation for attacking 
the railroad proposition that the carriers are entitled to 
an increase because they are not making an adequate 
return on their investment, was the outstanding feature 
of the Tuesday afternoon session. He is doing it on the 
ground that they have padded their property account, 
though he did not state his proposition in as blunt terms 
as that. 

“If the theories or principles enunciated by Mr. 
Wright, that the carriers are entitled to earn seven per 
cent on the book value of their property are adopted, the 
carriers of the United States are entitled to add half a 
billion dollars to the freight bill every year, and there 
is no end to the pyramiding,” said Mr. Thorne. “Instead 
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of these respondent carriers, who are now asking for 
$10,000,000 a year more, asking such a small sum, they 
will be entitled to ask $150,000,000, and this small sum 
be looked upon as merely the entering wedge.” 

A. J. Edgerton, assistant attorney-general of Minne- 
sota, caused Commissioner Meyer to prick up his ears 
by letting it be known that the state commissioners and 
shippers, in making up their valuations, had used the 
figures made by the taxation commission of Wisconsin, not- 
withstanding the fact that the courts recognize that valu- 
ations for taxation and for rate making are distinctly 
different things. 

“Nearly every town on the Union Pacific is asked to 
pay an advance on grain, yet the Union Pacific is not 
included in the list of forty-one roads,” said Mr. Thorne. 
“They say the Union Pacific does not get the division on 
grain going to Chicago. What does the public care which 
road gets the division? It is concerned only in what it 
pays, and the Union Pacific should. have been included. 

“This is a selected list of railroads and nothing else. 
It omits the Great Northern and the Northern Pacific, the 
strong lines of that part of the territory. ‘They omitted 
the Union Pacific, the strong line of the center of the 
territory and the Southern Pacific, the strong road in its 
part of the territory. But they included half a dozen of 
its weak subsidiaries. They profess to have excluded the 
transcontinental lines, but the Atchison goes to the Pacific 
Coast, yet it is included. 

“Tt is a strange coincidence that the Commission called 
upon forty-one roads in the West for reports on their 
business so as to get a general view of- the territory. 
There are forty-one roads in these exhibits put into the 
record by Mr. Wright. It might be inferred that because 
the Commission called on forty-one roads for reports that 
the business of those roads is covered by the Wright- 
Wettling tables, but they are a different forty-one. It is 
a selected list and nothing more. It is not a fair exhibit 
or a composite view of the whole situation. The roads 
north of Missouri and Kansas are very different from the 
southwestern lines. I do not say that the southwestern 
lines have justified the advances. We have not had time 
to analyze their figures in detail, although we have an- 
alyzed a few of the southwestern lines, but we have made 
exhaustive analyses and we are prepared to show you 
that the northwestern lines have not.” 


Mr. Thorne asserted that the railroads, in their sep- 
aration of the territory into groups, Messrs. Wright and 
Wettling undertook to split against the grain. He sug- 
gested a division north and south of Missouri and Kansas 
into a northwestern and a southwestern group. 

“According to Mr. Wright the railroads are entitled 
to earn seven per cent on the book value as representing 
the property investment. If that is the proper rule,” said 
Mr. Thorne, “then the railroads here asking for advances 
totaling $10,000,000 are entitled to ask for jincreases 
amounting to $150,000,000. If that is the rule, then the 
railroads of the whole couniry are entitled to ask for an 
addition of $500,000,000 to the freight and passenger fare 


bill. On that basis the respondent carriers in this pro- ° 


ceeding have a right to ask for an addition of $198,000,000 
to their operating revenue of 1914.” 


His proposition was that book value is a ridiculous - 


foundation on which to base rates. He said the Com- 
mission itself has rejected book value as representing 
investment. 

“Why, your Honors eliminated $80,000,000 from the capi- 
talization of the Missouri, Kansas & Texas and $102,000,000 
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from the capitalization of the Santa Fe,” said he. He 
than told about the work done by the committee of the 
state commissioners. They checked up the valuations 
made by the state commissions. They eliminated items . 
from those valuations which they think should not have 
been included. He reserved for reply discussion, the 
valuation methods discussed and adopted by the federal 
supreme court, by Commissioner Harlan and former Com- 
missioner Prouty, in a number of cases. 

Assistant Attorney-General A. J. Edgerton of Minne- 
sota discussed the valuations made by a number of state 
commissions, telling what items the representatives of 
state commissions and shippers had eliminated from those 
valuations to get at the investment they think the railroad 
companies have actually made in the property they devote 
to the public use. Mr. Edgerton had only fifteen minutes, 
which he used chiefly to tell how the work had been done, 
without saying what was the result of the doing. 

Attorney-General Reed of Nebraska laid down two 
propositions. One was that the railroads should not be 
allowed to count in their valuation, extensions and im- 
provements not authorized by the state commissions which 
have jurisdiction to say what extensions and improvements 
may be made. The second was that hard times are bound 
to come periodically and their recurrence should not be 
made an excuse for increasing rates, which, in ordinary 
times, would yield an unreasonably high return. 


Advances on Grain 


The burden of justifying the advances proposed on 
grain and grain products was assumed by T. J. Norton of 
the Santa Fe. He took the first-class rate, Wednesday, as 
the basis of comparison ‘of the rates allowed in the Five 
Per Cent Case with those now proposed for the West. 
As to the proposed advances on grain and grain products 
combined, they run from 104 to 123 per cent of first class 
in the West, while in the East they run from 140 to 151 
per cent of first class. 

“When it is considered,” said Mr. Norton, “that from a 
‘comparison of the traffic of eight representative roads, East 
and West, the density of traffic on the eastern is found to 
be almost four times that of the western, it is a question 
whether the proposed rates on wheat, grain and grain 
products are high enough, especially as most of the com- 
parisons that have been filled were made on wheat, which 
is the highest revenue producer of all grain and grain 
preducts.” 


Mr. Norton said that while the books and reports 
of the carriers were thrown open to the committee rep- 
resenting the western states and there had been an ex- 
pectation that that would result in illumination, the fact 
is that the protestants signally failed. His opinion is 
that the statistics produced are the poorest ever put 
forward in opposition to proposed advances. He attacked 
the figures of Mr. Hillman, covering the haul on wheat 
from Kansas City to Chicago. He charged that Mr. Hill- 
man had purposely selected the cleanest piece of road 
on the Santa Fe system, the part that naturally affords 
the lowest cost of operation. 

“And the highest revenue,’ interjected Mr. Thorne. 

Mr. Norton said that Mr. Thorne might draw in- 
ferences, but he preferred to make his own speech. 

Mr. Norton called attention to the fact that grain 
produces only 2% per cent of the total tonnage of the 
Santa Fe, notwithstanding the fact that Kansas alone 
produced 183,000,000 bushels of wheat last year. 

“This,” said Mr. Norton, “is not the tonnage which 
has borne the brunt of the higher rates carried by the 
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greater percentage of the tonnage which has had to bear 
the cost of building up the Santa Fe. As a matter of 
fact, farmers hold their grain in the country and dictate 
prices; they bear no part of the freight and, after all, the 
advance we are asking here amounts to only two cents 
on a barrel of flour from Kansas City to Chicago.” 

A. E. Helm of Kansas City, representing grain and 
grain product interests, immediately attacked the asser- 
tion of Mr. Norton that the farmer does not pay the 
freight. He said that every increase in freight rates is 
instantly reflected in the price the farmer receives for 
his product. ; 

“T believe this Commission is guided by the law that 
created its powers and defined its duties, and the law 
must be followed in this case; the burden of ;ustifying 
the increase must be borne by the carriers. Have they 
justified the rates? That is the question before the Com- 
mission. 

“What is their first justification? The provision of 
the statute and prior decisions of the Commission are well 
known. The Commission has declared that it is the duty 
of the carriers to justify these advances by showing that 
there has been an increase in the cost of the particular 
service, not that their total operating expenses have in- 
creased, not that their operating revenue has been re- 
duced as a whole. It should be shown as to each of the 
commodities. This is also the provision of the English 
law. 

“But what has been done? There is no testimony in 
this record justifying advances on grain, grain products 
or any other commodities. Instead they come here and 
urge more revenue. They say they need more money to 
save further impairment of their credit. And without 
regard to the facts which have placed them in the position 
in which they now find themselves. 

“There is no justification for an increase to be found 
in the fact that the Missouri-Pacific invested $25,000,000 
in the stock of the Western Pacific or in numberless other 
ventures of similar character. 

“These roads take the position that they may make 
investments of any character they choose and assume no 
risk or hazard in so doing. All they have to do after one 
of these roads has been mismanaged or another has been 
looted by its dishonest officials is to go to the strong 
roads. and say, ‘Come, let us get together and put our 
weak condition’ in with your strong one and go to the 
Commission and get more money out of the freight rate- 
payers of this country.’ This Commission has already 
declared it has no jurisdiction such as presented by such 
a state of facts, but it has also said rates cannot be- made 
on such a showing. 

“What they did in the past cuts no figure now, they 
say. No matter how many rate wars they may have had 
at Kansas City in the past, no matter how low they may 
have made rates to the Atlantic seaboard—the history of 
the rates is no justification. The whole question is as to 
whether the proposed rates will be just and reasonable, 
and as to this they have utterly failed to give any in- 
formatior of value. The Commission has said many times 
that the question of divisions is of no importance in deter- 
mining the reasonableness of proposed higher rates. If the 


divisions are not just, that is no excuse for raising the « 


rates. The divisions can be adjusted.” 
Mr. Helm Sums Up 


Mr. Helm summed up his argument by calling atten- 
tion to the fact that the tractive power of the engines 
bought by the carriers is 50 per cent in advance of the 
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loads that are being offered for carriage, and that none of 
these investments for the future were called for by 
the shippers, yet the carriers are asking this generation 
to pay for what they have provided for the next. He con- 
tended that on a proper theory of rate making, grain and 
grain-product rates should be coming down instead of 
going up. 

At the Wednesday afternoon session Chester I. Long, 
speaking for the southwestern Missouri millers, confined 
himself to an effort to show that the proposed increased 
minimum from 30,000 to 40,000 on grain products is with- 
out justification. 

R. D. Sangster, for Kansas City interests, said one 
cent in and one cent out, gives Omaha an advantage. 

T. A. McGrath, for Minneapolis, argued against an 
increase of the five-cent rate from Minneapolis to Du- 
luth, as it gives the latter an undue advantage over the 
Twin Cities. 

C. E. Childe, for Sioux City interests, contended that 
Sioux City grain people pay too much now in comparison 
with Omaha. Some of the disadvantage arises out of 
adjustment of C. F. A. rates to the Mississippi River 
crossings, which were made the same. In his reply, made 
a little later, Mr. Norton said that that is a phase of 
the grain rate situation which should not be tried in 
connection with the proposed advances. 

Clifford Thorne then made the closing remarks on 
the grain and grain products situation. He dwelt much 
on what he asserted to be the fact, that the carriers 
have not shown any increase in cost; neither have they 
shown that the present rates are-not remunerative, two 
essentials as a foundation for an advance in rates. With- 
out such a showing, Mr. Thorne said, no advance can 
be justified. = 

“We have shown the cost of the grain service,” said 
Mr. Thorne. “The figures by Hillman, Millard and Muller, 
made independent of each other, show an operating ratio 
from 50 to 60; that is, the present rates show a profit 
much greater than the average of all commodities. 

“The six states vitally concerned grow half the wheat 
of the country and more than three-fourths of the corn 
crop of the world. These advances bear heavily upon 
the growers of these cereals. We are sorry the carriers 
are unable to find light in the cost statistics we have 
put into the record. We believe they shed much light 
upon the subject and instead of our being here to pro- 
test against an advance we should be here demanding 
a reduction, because the rates give an unreasonably high 
rate of return.” 

An interesting question was raised by the fact that 
Messrs. Norton, Helm and Long insisted that grain and 
grain products should be considered as one rate, and 
Mr. Thorne insisted that there should be a division. Mr. 
Thorne, in making that declaration, said he was speaking 
for the Farmers’ Co-operative organization and not the 
millers. 

Mr. Norton, in closing the grain phase of the case, 
took up each of the objections made by each of the 
attorneys for the shippers. Answering the observations 
of Mr. Thorne about the carriers not having submitted 
cost figures, he remarked that rates are judged by com- 
parison with other rates; that the Commission had 
never had cost figures before it when it reduced rates. 

“No railroad has ever been able to accurately figure 
the cost of a particular service, and we don’t think any 
more of the figures made by the accountants for the 
protestants than we do of those made for us by other 
accountants,” said Mr. Norton, 
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Commissioner Harlan asked how much of an in- 
crease in revenue would result from the advance on 
erain and grain products. Mr. Norton said about $2,500.- 
000. Mr. Thorne said there were no figures, but the 
estimates run from $1,000,000 to $3,000,000. 

Thirty minutes were devoted at the close of the 
day to the advance on broom corn. C. C. Wright said 
ihat the rates are on the basis approved by the Com- 
mission in complaints involving rates to Lincoln, Neb., 
from Iowa. Mr. Wright said broom corn is worth on 
an average $75 a ton. There are 1,800 broom factories 
in the country. Four in Amsterdam, N. Y., consume 
25 per cent of the crop. The other 1,796 factories use 
the other 75 per cent. 

Samuel Wasserman, speaking for the broom manu- 
facturers, protested against rates, which, he said, run 
from 50 to 100 per cent of the value of the commodity. 
He said that it costs $364 to bring a car of broom corn 
from Higgins, Tex., to Amsterdam, N. Y. He said that 
no properly comparable raw material pays so high a 
rate, 

“The broom manufacturers have been paying unrea- 
sonably high rates for a long time,” said Mr. Wasserman. 
“The carriers now make the point that because there have 
been few complaints the rates must be satisfactory. The 
fact is that, with the exception of the four manufacturers 
at Amsterdam, N. Y., the broom manufacturer could not 
afford the expense involved in*making complaint. 

“If these rates are allowed to go up the time is com- 
ing when brooms will be too expensive and you will have 
only vacuum cleaners, or old-fashioned hickory splints.” 


Packing-House Products, Etc. 


The whole of Thursday was devoted to a discussion 
of the advances on fresh meats, packing-house products, 
green-salted hides and fertilizers. After C. S. Burg of the 
Missouri, Kansas & Texas had laid the foundation of the 
railroad defense, the whole proceeding appeared to be a 
roll call of former attorneys and examiners of the Com- 
mission—all arguing for shippers against the advances. 
First came Luther M. Walter,-then C. R. Hillyer, followed 
in order by Walter E. McCornack, George Patterson Boyle, 
Ross D, Rynder and W. E. Lamb. A. F. Strycker and H. K. 
Crafts were the only ones in the discussion on the ship- 
pers’ side who had not had Commission experience. 

Mr. Burg said the carriers selected packing-house 
products for advances because the tare on a refrigerator 
car is about twenty-two and a half tons, without counting 
the ice, while the loading averages only fifteen tons. The 
return empty movement is about eighty per cent. Nearly 
all the facts used by Mr. Burg were taken from exhibits 
put into the record by Messrs. O’Hara of Swift & Co., 
Heineman of Morris & Co. and Manker of Armour & Co. 
He apologized for using their figures by saying that the 
carriers have no statistics to compart in completeness 
with those kept by the packers. 

“There are no rates that have been more influenced 
by market and carrier competition,” said Mr. Burg. “I 
Say that without intending to reflect upon either the 
carriers or the packers. The fact is there is no indus- 
try that is so well cared for, both by attorneys and 
traffic Managers, as the packing trade. The attorneys 
and traffic men are always on the jump, for, in my lim- 
ited experience in these rate questions, I have never 
<nown more keen competition between plants of the 
same company and between the different companies. 
They are more keen to prevent maladjustment in the 
relations than any other industry. The result is that, 
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considering the expedited service, which stands next to 
the passenger, the heavy tare, the high value of the 
loading, averaging $225 per ton, and the heavy empty 
return movement, the carriers believe the return on the 
existing rates is too low. The traffic, we believe, does 
not pay a proper share of the cost.” 

Mr. Burg, in answer, said he did not know the 
amount of money that will be brought in by the higher 
rates. He quoted an estimate made by the packers 
showing it will be about $3,000,000. He said that the 
rates proposed are lower than the rates prescribed by 
the Commission in the Shreveport and the Oklahoma 
Corporation Commission scales. Those scales are class 
rates, of course, but the fresh meat and packing-house 
products commodity rates are the same, generally speak- 
ing, as third on L. C. L. and fifth on C. L., hence are 
proper standards for comparison, 

When Chairman McChord asked for an estimate as 
to the addition to revenue the proposed rates would 
make, F. A. Leland said the rough estimate made by 
the carriers is that the addition would amount to about 
$1,000,000 a year. 

“Mr. Leland is about as accurate in that statement 
as the carriers have been in this whole case,” said 
Luther M. Walter, the first speaker for the packers, 
making the declaration while getting upon his feet. 

Swift & Co. and Armour & Co., from their Mis- 
souri river plants alone, will pay $904,000 more per year 
than heretofore,” added Walter. “That sum does not 
include the charges on fertilizer of one of these two com- 
panies, 

“Why, $1,500,000 would be* an excessively low esti- 
mate as to the increase in the freight bill the packers will 
pay from Missouri river points alone.” 


Walter Says Some Things 


Mr. Walter, in his argument, commenting on the fact 
that the carriers put F. A. Leland and E. B. Boyd on the 
stand to justify the advances, referred to Leland as a 
“clerk who publishes rates he is told to publish.” Later 
he referred ironically to Leland and Boyd as those “great 
experts on costs.” He jeered at their opinion that the rates 
are too low. 

“Opposed to their opinion, solemnly backed ~~ that 
of Mr. Burg, we have facts and figures taken from actual 
train operations on the Alton and Wabash on rates lower 
than have been proposed, showing an operating ratio of 
60 per cent; that is, out of every dollar they take in on 
fresh meat and packing-house products they pay out only 
sixty cents, the rest being profit.” 

“Is that why the Alton is so affluent?” asked Com: 
missioner Clark. 

“If other rates on the Alton were as high as they are 
on fresh meats and packing-house products that road would 
be in a far different condition from that in which it now 
finds itself,” retorted Mr. Walter, 

“The rate of 22 cents between the rivers, as proposed 
by these carriers, is grossly excessive and extortionate in 
view of the showing made by these figures of actual opera- 
tions by the Wabash and Alton. 

“The carriers have not complied with the law in any 
respect. They have not shown any increase in the cost of 


‘operation or in any other element since the law placed 


on them the burden of justifying increases in rates. Some 
of them dare not even say they need the money. They 
come here asking you of the Commission to use the light 
you have. They appear to be proceeding on the Biblical 
injunction, ‘Ask and ye shall receive,’” 





1414 , THE TRAFFIC WORLD 


Then, under the head of general observations, Mr. 
Walter went on to say that there is nothing in the case 
about fresh meat and packing-house products other than 
the insinuation that the traffic officials of the ‘railroads 
are afraid to appear as witnesses lest the packers punish 
them by diverting tonnage. 

“That’s their excuse.for not placing traffic officials 
on the stand,” he declared. “The real fact is that they 
have nothing to prove. If the facts supported a single 
one of their contentions, they would have their traffic 
men on the stand, and they know it. That is why they 
have put forward the clerks who correct proofs on tariffs 
to make their so-called justification. 

“What’s the empty car mileage to them? ‘They do 
not furnish that equipment. Wettling’s exhibit shows 
that the average cost of repairs to cars and other ex- 
penses of that kind amounts to 1.07 cents per mile, and 
they allow us one cent mileage. The equipment is not 
a source of expense to them. They get the use of $20,- 
000,000 worth of cars furnished by the packers at less 
than they can provide themselves with ordinary equip- 
ment.” 

Mr. Walter said that the talk about the great prefits 
of the packers is all bosh; that their earnings are from 
14 to 23 cents per 100 pounds of product and the return 
is 2.25 cents on each dollar used in their business. He 
used those figures to show that the value of the loading 
in the cars is an insignificant factor in the making of 
rates. The loading is worth at least $200 per ton, but 
the value of the service to the shipper is the profit he 
is able to make on the business. 

“One of their excuses for making the advances is 
that the packers pay the freight,” said Mr. Walter. “Since 
when has the reasonableness of a rate been made to de- 
pend on who pays the freight? That’s a fine thing to 
bring forward at this time.” 


ARGUMENTS AS TO FREE SERVICFS 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 


Arguments were heard June 19 on another section 
of the tariffs filed by the carriers as a result of the re- 
marks of the Commission in the Five Per Cent case with 
regard to “free services.” The first was on I. and S. No. 
548, in which the tariffs propose an increase in the mini- 
mum charge for shipments of packing-house products in 
peddler cars. The second was on I. and S. No. 518, in 
which the carriers propose the withdrawal of the privilege 
of concentrating, in transit, shipments of butter, eggs 
and poultry, which practice prevails in Missouri, Okla- 
homa, Nebraska and Arkansas. The third was on I. and 
S. No. 549, the tariffs in which withdraw the privilege 
_of stopping a car to finish loading or to unload part of 


the shipment, the original shipper paying the car- 
load rate on the whole from point of origin, plus $5 and 


upward for the privilege of taking out part of the lading. 

In a general way the defense in each case was that 
the privilege is a departure from the rules prescribed 
in the classifications, which makes the particular service 
something other than normal and actually discriminates 
or tends to create discriminations and defeats of the rates 
by reason of the difficulty in properly policing such move- 
ments. Attorneys for the carriers took the position that 
they had been giving the shippers able to use the services 
affected by the cancellation tariffs something to which 
they were not entitled, because only some of them can 
use the special services. 
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Attorneys for shippers, especially C. R. Hillyer, fo» 
the Cudahy Packing Co., and the Live Poultry and Dairy 
Shippers’ Traffic Bureau, and H. K. Crafts, for Armour 
& Co., dealt flatly with the subject as being an increas» 
in charges, which the carriers are seeking to bring into 
effect without even trying to prove they would not be 
unreasonable. Mr. Crafts, in particular, in each of th« 
cases devoted himself to the fact, as asserted, that th: 
carriers had not made any effort to carry the burden o: 
justification placed on them by the law. 

A. A. Hurd, Luther M. Walter, W. E. Lamb, C. R 
Hillyer, H. K. Crafts and F. A. Leland discussed the pro 
posal to increase the minimum charge on fresh meat: 
and packing-house products in peddler cars from East 
St. Louis and Kansas City to Louisiana and Arkansas; 
from Fort Worth to Oklahoma and Arkansas, Louisiana 
and New Mexico, and from Wichita to Oklahoma, Arkan- 
sas, Louisiana and Texas. Messrs. Walter, Lamb, Hillyer 
and Crafts pointed out that the proposed tariffs destroy 
the work the Commission did in establishing a scale for 
packing houses in the Southwest and bring about car 
increases running from $11 to $48 per car in seven out 
of eight typical cases, the other instance being a reduc- 
tion of $4 on the car. Mr. Crafts said that they destroy 
the relationship of rates and work an increase of about 
38 per cent, “for which no word of justification is offered.” 

“Nowhere in the United States, other than in the 
Southwest, do the carriers give preferential L. C. L. com- 
modity rates on L. C. L. shipments, because they are car- 
ried in peddler cars,” said Mr. Leland. “It is said there 
has been no justification offered for the increases. This 
Commission has either established, or reviewed, with ap- 
proval, every one of these rates, with a few exceptions, 
and the exceptions are now under consideration in cases 
submitted to it. The carriers are carrying on an average 
eight tons of revenue freight in refrigerator cars weighing 
22 tons, exclusive of the ice, in this peddler service.” 

Messrs. Lamb and Leland had a dispute as to whether 
the carriers did or did not assent to the basis on which 
the rates in peddler cars were established, at a hearing 
in Chicago in 1912, when they were proposed by the Cud- 
ahy people. The basis, as to fresh meats, is 150 per cent 
of the I. C. C. scale for carloads and 130 per cent on 
packing-house products over the I. C. C. carload scale. 
Mr. Leland insisted that the carriers, while they did not 
attack the basis, did not assent to it. Mr. Lamb insisted 
that the carriers, not only did not assent, but accepted 
the basis as a reasonable one. 


' With regard to the withdrawal of the concentration 
privilege on eggs, butter and poultry, W. F. Dickinson 
said that the practice was started about 1890 by the Frisco 
so as to develop the business west of the Missouri River 
and the object was to have that territory get into the 
business of shipping east of the Mississippi; that the 
business has been developed and that now there is no 
reason for its continuance. The tariffs it is proposed to 
take out allow L. C. L. shipments to be brought in at 
local rates and when a carload shipment is made the 
through rate from point of origin is applied, pius five 
cents per 100 pounds for the transit privilege, provided 
that no shipment to the concentration point has been 
at a rate less than 10 cents, with a minimum charg¢ 
of 25 cents. The carriers deduct the money paid on the 
L. C. L. shipments to concentration points. 

Mr. Dickinson said that this concentration privilege 
discriminates against non-transit. territory, of which Iowa 
is a fine example. 
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“T am specifically authorized by my clients,’ said Mr. 
Hillyer, “to say that if the carriers will give them the 
lowa rates, they will gladly give up the concentration 
privilege,” To that Mr. Dickinson made no reply. 

H. D. Driscoll, for the Topeka Traffic Association, said 
that the transit territory pays a higher rate than the non- 
transit; that the shippers who concentrate these perish- 
able commodities have $6,000,000 invested, which will be 
rendered valueless if the privilege is withdrawn without 
a reduction in rates. He said the men who do the con- 
centrating send out on an average of 130 miles for the 
eggs, and the fact, cited by Mr. Dickinson, that it takes 
on an average of forty L. C. L. shipments to make up one 
car shows that the business has not been developed, mak- 
ing unnecessary the continuance of this transit arrange- 
ment. 

Mr. Hillyer asserted that the discrimination Mr. Dick- 
inson had been talking about was a 30 per cent edge in 
rates paid by the people he represented over and above 
the rates paid by shippers in non-transit territory. 

“The carriers put in this arrangement,” said he, “to 
protect the high class rates they have in that territory. 
The difficulty of policing is nothing in comparison with 
the policing they do on other transit articles. The car- 
riers claim they have encouraged the business. Yes, the 
Frisco did encourage it to the extent of making an ar- 
rangement that enabled the tonnage to move. All their 
tonnage moves on rates made in that way. They main- 
tain the class rates as a catch all, while the tonnage 
moves at these rates which they say are not normal.” 

Edward Barton, for the C. F. A. lines, undertoook to 
justify the cancellation of the stopping privilege as to 
everything except fresh meats and packing-house products, 
as to which they had no substitute to offer, wherefore they 
did not follow the western lines, which propose to quit 
all the stopping privileges. He said that the stop privi- 
lege tends to create discrimination, to eliminate the dis- 
tinction between carload and less-than-carload and to 
allow discrimination between shippers. One of the in- 
stances of discrimination used by him for illustration was 
as to a shipper at Columbus loading a car to be unloaded 
in part at Dayton and the rest to be carried on to Indi- 
anapolis. He suggested that another shipper »1t Colum- 
bus, having a customer at Dayton for exactly the amount 
taken by the customer of the first-mentioned shipper, has 
to pay the L. C. L. rate on what he sends. 


Mr. Barton suggested that it is beyond the power of 
the Commission to make an order requiring the carriers 
to allow this privilege generally. Mr. Dickinson spoke for 
the western lines, which, he said, propose to cut out the 
stop practice altogether. 

“Our principal contention is that this is transit and 
that the principle to be applied is the same as has been 
applied in other transit cases,” said E. J. McVann. 


Mr. Hillyer ridiculed the idea of the carriers putting 
forward W. A. Poteet, a tariff publication agent, to justify 
the proposed cancellation, and his argument that the car- 
riers want to restore things to a “normal basis.” 


“Nothing moves in the western territory without 
transit,” said hé. “The stuff they move withou* transit 
would not pay the wages of the section hands. This 
service is no more free than the service they perform 
on logs, lumber, grain, and in fact every other commodity 
that moves in large volume.” 


W. M. Hopkins, for the Red Wing Union Stoneware 
Co., Buckeye Pottery Co., A. D. Ruckle & Son, Whitehall 
Sewer Pipe and Stoneware Co. and Ransbotten Bros. 
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Pottery Co., said that stoneware cannot move in C. L. 
lots, because few dealers can use a carload; that the 
practice of stopping cars to unload is thirty or more 
years old, and that without it small places could not get 
their supplies at high rates and the carriers would be 
asked to pay higher loss and damage claims, because 
transportation in carloads, with bulkheads between dif- 
ferent lots, is the normal way to ship stoneware. 

H. F. Lindsay, representing the National Industrial 
Traffic League, spoke particularly for the shippers of 
twine, agricultural implements, and so forth, claiming that 
the stopping privilege is the salvation of the shipper who 
handles one line, as, for instance, binding twine, which 
is also handled by the International Harvester Co. in 
mixtures of agricultural implements. 


ARGUMENT IN PIG IRON CASE 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 





Arguments were heard on June 22 in the reopened 
Sloss-Sheffield case, brought to the Commission by reason 
of failure of the carriers north and south of the Ohio River 
to agree upon a division of the rates, as provided by the 
Commission’s previous order. W. A. Northcutt appeared 
for the southern lines, Ernest L. Ballard for the lines in 
C. F. A. territory, while the interveners, American Rolling 
Mill Co. and the Walter-Wallingford & Co., by F. B. James. 
The interveners contend, in brief, that the rate of $3.70, 
which has been in effect since Oct. 1, 1914, is unjust and 
unreasonable on all shipments of pig iron from the Bir- 
mingham district to Middletown, Ohio. The Middletown 
rate was not reduced, the carriers only reducing the rates 
to those points specifically named in the previous order. 

Following a conference held in Louisville in August 
of last year, the southern lines decided that the reduction 
of thirty-five cents should be borne, twenty cents by the 
northern and fifteen cents per ton by the southern roads. 
Upon that proposition they divided so decisively that they 
had to appeal to the Commission. The northern roads 
objected to absorbing the loss. The contention of the C. 
F. A. lines is that the decision of the Commission in the 
original case to the effect that the northern lines must 
share in the reduction has no binding effect; that the 
question is not a rate question, but is one concerning 
divisions, and that different principles should apply. The 
reason is that as the southern lines serve the producing 
points their incentive is to find an outlet for the iron so 
that the furnaces on their rails may live. ‘Most of the 
points of consumption are in C. F. A., a territory in which 
enormous quantities of pig iron are produced and con- 
sumed. 


On the iron produced in C. F. A. the northern lines 


‘ obtain a 100 per cent haul. They share their earnings 


with no one and they claim that they can supply substan- 
tially all the iron used in C. F. A. without any help from 
the southern furnaces or southern roads, and further, that 
every ton of southern iron shipped in C. F. A. displaces, 
pound for pound, the iron produced in northern furnaces 
and deprives the northern roads of the hauls they would 
otherwise receive. 

The division of the rates is considered as of secondary 
importance in comparison with the equities of the north- 
ern lines, which, it is claimed, entitle them to normal 
earnings. They contend that the Commission has no 
power to fix divisions except after disagreement, and there- 
fore the dicta contained in the original report, which was 
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made before there was any disagreement and before the 
northern lines could be heard, can be given no weight; 
that the northern lines are entitled to divisions on a 
normal basis compared with pig iron rates in C. F. A. 
generally, and that the contentions of the southern lines 
are unsound, first, on account of the principles they an- 
nounced are rules that govern rate-making and not divi- 
sion-making, and second, because they argue for a method 
of dividing the reduction instead of dividing the rates. 


ST. LOUIS OBJECTS TO RATES 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. O. 

Alleging that the five per cent advance permitted by 
the Commission in Official Classification Territory dis- 
criminates against St. Louis, the Business Men’s League 
of St. Louis has filed a complaint against the Atchison, 
Topeka & Santa Fe and other railroads participating in 
this advance. St. Louis is in the 117 per cent group of 
Official Classification territory, it was pointed out in the 
complaint, and it was declared that ‘as a result of this 
Commission’s order and ruling, interstate rates for pas- 
sengers and for freight in Official Classification territory 
were recently advanced, and as a part of such advance in 
rates, the passenger and freight rates on interstate move- 
ments over the lines of defendants between St. Louis and 
points in the state of Illinois were advanced and are now 
effective. Prior to such advanced interstate rates becom- 
ing effective, passenger and freight rates between St. Louis 
and points in Illinois were, generally speaking, on the same 
general basis as the intrastate rates between points simi- 
larly situated in Illinois; that since said interstate ad- 
vanced rates for passenger and freight traffic between St. 
Louis and points in Illinois became effective, the rates for 
passengers and for freight between points in the state of 
Illinois have not been by defendants correspondingly or 
proportionately advanced.” 

The complaint is evidently based upon the decision 
of the Commission in the so-called Shreveport case, 
wherein the Commission directed the railroads to remove 
discrimination between interstate and intrastate rates. In 
this instance, however, the complainants request that the 
Commission require a readjustment of the intrastate 
rates. The comp. ‘nants petitioned the Commission to 
“require of the defendant carriers herein to make such a 
readjustment of said Illinois intrastate passenger, class and 
commodity rates in connection with passenger class and 
commodity interstate rates between St. Louis and Illinois 
points as will result in St. Louis and the members of 
complainant and shippers and receivers in freight being 
freed from unjust, unreasonable, discriminatory and un- 
duly prejudicial rates.” 


AMENDED BAGGAGE TARIFFS 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. OC. 


A number of railroads are writing to the Commission 
asking that they be permitted to file amended baggage 
tariffs to cover the increased liability imposed on them 
by the Cummins amendment on less than the statutory 
thirty days’ notice. They are getting nowhere with such 
requests. They are being refused. The correspondence 
develops that the report of the Commission, with regard 
to the Cummins amendment, was not served on railroads. 
In fact, it was served, by registered mail, on the carriers 
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and shippers who were represented by counsel or in pei- 
son at the hearings with respect to the Cummins amend- 
ment. But the service, by messenger, upon the agent o 
each carrier- was not made. 

The report says “permission is hereby given” to th 
carriers to file new baggage tariffs on three days’ notic« 
so as to become effective on June 2, the day before the 
Cummins law went into operation. But the carriers had 
not the usual official information, so some of them arc 
only now finding out that they had such permission. 

According to those at the Commission having to do 
with the matter, it is of no practical importance whether 
the service was made upon agents or not, unless the rail- 
roads. failed to observe the order made in the Genera! 
Baggage Committee case, late in 1914. In that decision 
the Commission held that the carriers might impose a 
charge of ten cents for each $100 of value of baggage de- 
clared in excess of the amount carried free. That is the 
sum fixed by the carriers who filed new tariffs under the 
Cummins amendment. In other words, they made no 
change in the rate for the excess valuation, but they 
changed their rules so as to make it obligatory upon pas- 
sengers to declare the value of all baggage offered. But 
under the old tariffs there is no obligation upon a passen- 
ger to declare the value. By simply keeping his lips closed 
he can procure the transportation of baggage worth thou- 
sands of dollars. Inasmuch as the Cummins law is in 
effect, it is believed that, with respect to railroads that 
have not filed new rules making declarations of value 
obligatory, there could be no defense against a claim far 
in excess of the $100 set down as the limit of liability on 
baggage carried free. 

That. is where the shoe pinches as to the roads which 
did not know, officially, that they had permission to file 
tariffs and have them become effective on less than thirty 
days’ notice. They also lose some money because, as be- 
fore explained, the old tariffs do not require declarations 
of value. Under them the only ones that pay the ten 
cents for each additional $100 of value are those who are 
not satisfied to limit the liability, in case of loss, to that 
comparatively small sum. 


NEW FREIGHT FACILITIES 


The Southern Railway will build at Spartanburg, S. 
C., a modern freight terminal consisting of separate in- 
bound and outbound warehouses with ample team track 
facilities, involving construction to cost in the neighbor- 
hood of $100,000. Authority for these improvements has 
been granted and bids are now being solicited from con- 
tractors. The new facilities will consist of a one-story 
inbound freight house 40x198 feet, with two-story office 
section 40x52 feet; a modern one-story outbound freight 
house 22x250 feet; four house tracks, with a capacity of 32 
cars, and four team tracks with a capacity of 29 cars. 
Teamways serving both warehouses and the team tracks 
will be paved with vitrified brick. A 20-ton Pillar crane 
will also be provided for the handling of heavy freight. 


SAILINGS MAY BE RESUMED. 

The Philadelphia-New Orleans Transportation Co.’s sail- 
ings have, for the last six months, been discontinued be 
cause of the heavy demand in other trades for steamers 
suitable to handle this business. A. L. Lane, genera: 
freight agent, says every effort.is being made to obtain 
steamers and that it is possible there may soon be 
definite results. 4 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau, 


ESDUUUMASNUALLULLL LLANE Nes un natUcaUceNetU aU UNEUL AE LALA AUULASOU ALS 

In this department we shall answer simple questions relat- 
ing to the law of interstate transportation of freight. Readers 
desiring special service by immediate answer may secure pri- 
vately written answers to their inquiries by the payment of 
a small fee. 

Address Legal Department, The Traffic Service Bureau, 
Colorado Building, Wasnington, D. C 


Measure of Damages on Shipment for Future Delivery. 

Montana.—Question.—“‘On Aug. 1, 1914, we made a 
sale under contract to deliver carioad of flour f. o. Db. 
destination, the understanding in the contract being that 
consignee would furnish us with shipping directions on 
or before Feb. 1, 1915. We shipped the car on Jan. 1, 
1915. In the meantime, flour had advanced $2 per bar- 
rel, in accordance with the advarce of wheat. Upon 
arrival of the car at destination ten barrels were in bad 
order and sold at a loss. Consignee bases his claim to 
us at our selling price on the date the car was shipped, 
and not at the price at which the shipment was invoiced 
and contracted. Can we, in turn, collect the actual 
value of the goods at the time shipment was made, in 
accordance with the advance in the market from the 
date the contract was made?” 

Answer.—The Interstate Commerce Commission, in 
Rule 387, Conference Rulings Bulletin 6, passed upon 
this question, and made the following ruling: 

“At the time a particular shipment, lost in transit, 
was made the market price of a commodity had advanced 
beyond the price fixed in a contract previously entered 
into under which a large quantity had been purchased 
for future delivery. A construction of the clause being 
requested, it is the view of the Commission that the 
provision in the bill of lading fixing the value of the 
property at the bona fide invoice price at the place and 
time of shipment does not apply to a shipment made 
several weeks later than the contract of sale.” 

In accordance with the foregoing ruling, and assum- 
ing that the same is legally correct, the market price on 
the date the car was delivered would be the value of 
the property. 





* * x 
Consignee Prima Facie Liable for Freight. 


Pennsylvania.—Question.—“It would be greatly ap- 
preciated by us if you would inform us just where can 
be located the law which vests in the consignee of an 
interstate shipment the title to the property. When A 
ships to B, selling B at a price f. o. b. car A’s mill, and 
consigns the shipment, under straight bill of lading, di- 
rect to B, we understand the minute bill of lading is 
signed and shipment accepted by the railroad that the 
title to the property reverts to the consignee, or B, and 
that A has no further interest, cannot claim the ship- 
ment en route and is not responsible for any freight 
charges should B fail to pay them, providing, of course, 
B accepts shipment at destination and does not refuse 
it, turning it back on A. In the case B accepts ship- 
ment, and secures it without paying charges, either be- 
cause he is on the accommodation credit list or for other 
reasons, and afterwards fails to pay freight, the respon- 
sibility is with the railroad, and A, the shipper, is not 
liable. It is our understanding that above is correct, but 
we would like to be referred to the point of law which 
covers the question.” 
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Answer.—The Act 'to regulate commerce makes it 
the duty of a carrier to assess and collect its lawfully 
published tariff rates for the transportation of freight, 
and the Interstate Commerce Commission holds that it 
is equally the carrier’s duty to exhaust its legal remedies. 
in order to collect such charges from the party legally 
responsible for the same. But since the act does not 
provide which party shall be liable, therefore this is a 
question for determination, not by the Commission, but 
by a court having competent jurisdiction. 

The compensation for the carriage of the goods, and 
for the responsibility and risk which the carrier takes 
upon itself, the carrier may demand in advance, and 
make its ._payment a condition of the acceptance of the 
goods. That is, the shipper of the goods is not entitled 
to a credit for the freight charges, and may be required, 
as the party with whom the contract of shipment is 
made, to pay or guarantee the payment of the compensa- 
tion due the carrier for its services in transporting the 
goods. If, however, the carrier chooses not to do this, 
it may, after it has performed the service, recover the 
amount agreed upon as freight upon the goods, either 
from its employer, the shipper, or from the consignee 
who has accepted them. In “straight” consignments the 
law presumes that the consignee is the owner of the 
goods from the moment that the eonsignor has delivered 
the same to the initial carrier, aud the latter has ac- 
cepted and contracted for their transportation. From 
that moment the consignor’s liability to the consignee 
for the safe carriage and delivery of the goods is at 
an end; but this does not. relieve the consignor from 
the payment of unpaid freight charges under his con- 
tract of shipment. The remedy against the consignee is 
not exclusive, although he may be the owner of the 
goods. It is held not to be obligatory upon the carrier 
to collect the freight of the consignee, even when the 
bill of lading contains a clause to the effect that the 
consignee is to pay the freight cnarges. Such a provi- 
sion, it has been decided, is intended for the exclusive 
benefit and accommodation of the shipper of the goods, 
and imposes no duty upon the carrier to collect the 
freight of the consignee. The carrier may even waive 
its lien upon the goods by delivering them to the con- 
signee without requiring the payment of the freight, and 
still hold the consignor liable upon the contract of ship- 
ment. So far as the carrier is concerned, the consignee 
will be considered as merely the agent of the shipper 
to pay the freight, and if the consignee fails to pay it 
the consignor who has trusted in the consignee must 
take the consequence of the latter’s breach of trust. 
The exception to this general rule is where the carrier 
has entered into a new contract with the consignee, 
without the consignor’s consent, by which the carrier 
may forfeit its right to resort to the consignor. See our 
answer to “Pennsylvania,” published on pages 1205 and 
1206 of the May 29, 1915, issue of The Traffic World, as 
well as Hutchinson on Carriers, Third Edition, Volume 2, 
Section 807 et sea. 

° * * * 
Time Within Which to File Claims. 

Ilinois.—Question—“Some time ago we filed a claim 
for partial shortage on outbound shipment, which was 
eventually paid by the carrier. Claim was filed previous 
to the time set by the Commission for the car- 
riers to strictly observe the four months’ clause of the 
uniform bill of lading. Several months after the settle- 
ment of claim it was discovered that we had not filed 
claim for all the shortage, some of the items on the 
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original claim voucher from our sales department having 
been partly obliterated. On reopening the claim for the 
payment of loss of goods not originally shown on our 
claim we are informed by carrier that they cannot 
legally pay our claim, as same was not filed within the 
four months’ period. We did not make a new claim of 
the matter, but simply amended our old claim, using 
ours and the carriers’ numbers covering. We hold that 
claim should be paid, as it was simply amendment of a 
claim that was filed at the time the four months’ clause 
was not being enforced. As the carriers have settled for 
original shortage, not declining on account of the four 
months’ clause, they should also puy for the balance of 
the shortage.” 

Answer.—If the amended claim referred to items 
that were covered by the bill of lading which referred 
to the items in the original claim—that is, both original 
and amended claims referred to items that were included 
in and were, in fact, one shipment—we are of the opin- 
ion that the carrier can lawfully make your amended 
claim a part of the original claim and consider both as 
having been filed within the period prescribed by the 
Commission. The sole purpose of the Commission’s 
ruling on Feb. 9, 1914, in Case Docket No. 4844, In the 
Matter of Bills of Lading, and allowing claims to be 
filed within certain prescribed periods, notwithstanding 
that more than four months had elapsed since the time 
of delivery, was to correct certain unjust and widespread 
discriminations by the carriers by reason of their failure 
to regularly and uniformly regard this provision of 
limitation. Again, it must be remembered that the prin- 
cipal object of the four months’ notice is to enable the 
carrier to fully and fairly investigate the claim for dam- 
ages, while the occurrence is receut, and to inform itself 
of what the actual facts occasioning the loss or injury 
were. In the shipment in question, the owner having in 
proper time given notice of his claim covering part of 
the shipment, and thus enabled the carrier to inform 
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itself of what the actual facts occasioning the loss or 
injury were, and their bearing upon the carrier’s lia- 
bility, thereby also gave a timely opportunity to the 
carrier to inform itself concerning the condition of the 
remainder portion of the one shipment, and whether a 
further claim in relation thereto was well founded or not. 
* * 2 
Measure of Damages to Shipment F. O. B. Destination. 

Ohio.—Question—“We will appreciate your advising 
us, through the columns of The Traffic World, whether 
consignees are entitled to the freight charges on claims 
covering goods damaged or lost while in transit when 
shipments are invoiced f. 0. b. destination, less freight. 
In other words, the freight is deducted from the invoice 
price. We will admit that, under the circumstances, 
consignee would be receiving freight twice, providing 
he added the freight charges to the claim for damage, 
inasmuch as the consignee had already deducted the 
freight. On the other hand, transportation companies 
are receiving unearned revenue.” 

Answer.—Kindly refer to our answers to “New Jer- 
sey” and “Ohio,” published on pages 1205 and 1206 of 
the~May 29, 1915, issue of The Traffic World, for our 
views on this subject. 

na * * 

Stamp Tax Required on Baggage Checks, Etc. 

Oregon.—Question—““We would like to ask for rul- 
ing on stamp tax law. Is it required that receipts for 
“Excess Baggage,” “Dogs,” “Bicycles,” “Baby Carriages,” 
for which a charge is made for transportation, carry a 
one-cent revenue stamp?” 

Answer.—The Commissioner of Internal Revenue, 
Treasury Department, published in his circular entitled 
“Treasury Decision 2067,” issued November 23, 1914, the 
following ruling: 

“Baggage checks for the transportation of bicycles, 
dogs, baby carriages, etc., will be regarded as evidences 
of receipt, and should be properly stamped.” 


Docket of The Commission 


Note.—items in the Docket marked with an asterisk (*) are 
aew, having been added since last Friday’s Dally and since the 
last issue of the Traffic World.. Cancellations and postpone- 
ments announced too late to make the change in this Docket 
will be noted eisewhere. 

June 28—Washington, D 
4198—In the matter of Gueuia rates, practices, accounts and 
revenues. 
June 28—Oklahoma City, 
* 7762—Oklahoma Traffic Assn. et al. 

4 Co. et al. 

. & S. 622—Rates on doors from Louisiana. 
aii 28—Omaha, Neb.—Examiner Dow 

7352—Traffic Bureau Commercial Club of St. Joseph, Mo., vs. 

Cc. & N. W. Ry. Co. et al. 

i ro as wo x ‘eon Club of Atchison, Kan., vs. 


& N. W. . Co. et 

roi-Commarciat Club as Kansas City, Mo., vs. C. B. & Q. 
R. R. Co. et al. 

ba ge a nag puresn, ee City Commercial Club vs. C. & 
N. W. Ry. Co. et 

ee era Blufts , eee Club vs. C. & N..W. Ry. Co. 
et a 


June 28—Lincoln, Neb.—Examiner Marshall: 
7424—Abel & Roberts vs. Mo. Pac. Ry. Co. 
7589—Abel & Roberts vs. Mo. Pac. Ry. Co. 
7718—W. R. Brooks Coal Co. vs. ‘=e R. R. Co. et al. 
7741—W. R. Brooks Coal Co. vs. C. . & P. Ry. Co. et al. 


1—Baltimore, Md.—Examiner resent 
rhes—Baltimore Chamber of Commerce vs. B. & O. R. R. Co. 


Okla.—Examiner Bissell: 
vs. Abilene & Southern 


et al. 
July 1—Concordia, Kan.—Examiner Marshall: 
/ ‘een Commercial Club et al. vs. A. T. & S. F. 
et 
g 1728--Goncordia Commercial Club et al. vs. Ala. & Vicks. 
Ry. et al. 


July 1—Indianapolis, Ind.—Examiner Wood: 
1. & S. 585—Switching at Ridge Farm, II. 


July 2—Shreveport, La.—Examiner Bissell: 
{(. & S. No. 622—Rates on doors from Louisiana. 
July 2—Johnson City, Tenn.—Examiner Kelly: 

7865—Chamber of Commerce of Johnson City, Tenn., vs. Sou. 
Ry. Co. et al. 

Portions of Fourth Section applications to continue class and 
commodity rates from Ohio and Mississippi River crossings 
and beyond, from Pittsburgh and Buffalo territory and 
points in Central Freight Association territory to Bristol, 
Tenn., lower than rates to Johnson City, Tenn., and other 
intermediate points: 

* 1548—Southern Ry. Co. 
* 1592—Louisville & “Nashville R. R. Co. 

These applications will be heard in connection with the 
case of the Chamber of Commerce of Johnson City, Tenn., 
vs. Sou. Ry. Co. et al, Docket No. 7865. 


— ee Ill.—Examiner McKenna: 
o's . 382—Cement rates from Mason City, Ia., to Beach, 


‘. & $. " 626—Rates on crushed stone from Wisconsin points. 


oe 3 Seee, Ill.—Examiner ee: 
9—Sterns & Culver Lumber Co, vs. & N. Pe R. Co. et al. 
7645—Sterns & Culver Lumber Co. vs. % M. & St. P. et al. 
a aa S. Templeton & Sons vs. C. Il. & S. R. R. Co. 
et a 


July 3—Cedar Rapids, Ia.—Examiner Wood: 
a & Musser Sash and Door Co. vs. Adams Express 
o. eta 


~— PO ee omen Pa.—Examiner Burnside: 
. 624—Cement rates to Ohio points. 


ars tee teres Ill.—Examiner McKenna: 

* Portions of the following Fourth Section Applications for au- 
thority to continue rates on wood-working machines from 
Beloit, Wis.; machinery from Salem, Ohio, and Milwaukee, 
Wis.; bicarbonate of soda from Wyandotte, Mich.; steam 
pumps from Ludington, Mich.: castings from Pittsburgh, 
Cleveland and Montpelier, and mittens from Rockford to 
Milton, Fla., greater than the aggregate of intermediate 


rates from and to Pensacola: 
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459—N. C. & St. L. Ry. Co. 

1952—L. & N. R. R. Co. 

2045—Illinois Central R. R. Co. 

2057, 2060 and 2063—J. F. Tucker, agent. 

3786—C. & N. W. Ry. Co. 
To be heard in connection with Docket No. 7645, Stearns & 
Culver Lumber Co. vs. C. M. & St. P. Ry. Co. et al. 

* Portions of Fourth Section Applications No. 1952, L. & N. 
R. R. Co., and No. 2063, J. F. Tucker, agent, covering rates 
on locomotives from Erie, Pa., to Milton, Fla., to be heard 
in connection with Docket No. 5549, Stearns & Culver Lum- 
ber Co. vs. L. & N. R. R. Co. et al. 


July 6—Knoxville, Tenn. pad ed Kelly: 
* & S. 629—Rates on coal to Red Wing, Minn. 


a 6—Birmingham, Ala.—Examiner Bissell: 
7702—Galloway Coal Co. et al. vs. Alabama Great Southern 
Ry. Co. et al. 
July 6—Des Moines, Ia.—Examiner Wood: 
7580—New Monarch Machine and Stamping Co. vs. Indiana 
Harbor Belt R. R. Co. et al. 
7582—Elaterite Paint Co. vs. C. R. I. & P. Ry. ae 
- 7899—Kratzer Carriage Co. vs. C. C. C. & st 1 L. et al. 
7900—W atrous-Acme Mfg. Co. vs. Pere M. R. R. Co. et al. 


July 6—Sioux Falls, S. D.—Examiner Dow: 
7101—Traffic Bureau of the Sioux City Commercial Club vs. 
American Express Co. 


July 6—Philadelphia, Pa.—Examiner Burnside: 
7608—Commercial Exchange of Philadelphia vs. N. Y. C. & 
H. R. R. R. et al. 

7841—Thos. B. Hammer vs. A. C. L. R. R. Co. et al. 
7940—U. S. Cast Iron Pipe and Foundry Co. vs. Sou. Ry. et al. 


July 6—Chicago, Ill.—Examiner areas: 
7153—Armour & Co. vs. C. & N. W. Ry. Co. et al. 
7199—United Cigar Mfg. Co. vs. Gulf, Colo. & Santa Fe, et al, 
7524—-Swift & Co. vs. L. & N. R. Co. et al. 
7593—Swift & Co. vs. Sou. Ry. Co et al. 


July 6—Chicago, Ill.—Commissioner Daniels: 
i. & S. 600—Western passenger fares. 


—_ 6—Kansas City, Mo.—Examiner Dow: 
& S. 402—Westbound transcontinental rates on buckwheat. 

: 7s80—Kornfalfa Feed Milling Co. vs. Atchison, Topeka & 
Santa Fe Ry. Co. et al. 

* 7849—Mutual Oil Co. vs. Chicago, Burlington & Quincy 
R. R. Co. et al. 


July 7—Chicago, Ill.—Examiner (eqs 
7180—Burson Knitting Co. vs. C. & S. R. Co, et al. 
7289—Burson Knitting Co. vs. C. ty & &? Ry. Co. et al. 
ae Electric Mfg. Co. vs. A. T. & S. F. Ry. Co. 
et al. 
7819—Benjamin Electric Mfg. Co. vs. A. T. & S. F. Ry. Co. 


July 7—Kansas City, Mo.—Examiner Dow 
* ae Vitrified Brick Co. vs. Missouri Pacific Ry. 
o. et a 

* 7988@—Beekman Lumber Co. vs. Missouri Pacific Ry. Co. et al. 

* 8030—Texas, Oklahoma & Western R. R. Co. vs. St. Louis & 
San Francisco R. R. Co. et al. 

July 7—Des Moines, Ia.—Examiner Wood: 

ee of Fourth Section Application No. 553, filed by the 
et a 
Northern Pacific, to continue rates on iron silo material 
from Des Moines, Ia., to Moorhead, Minn., and Fargo, N. D., 
lower than the rates to Detroit, Minn., and other inter- 
mediate points. 

* Portion of Fourth Section Application No. 3786 of the Chi- 
cago & Northwestern to continue rates on nails, wire, wire 
fence and staples, from Monessen, Pa., to Ida Grove, "Iowa, 
greater than the aggregate of the intermediate rates to 
and from East Clinton and Gifford, Ia., to be heard in 
connection with Docket No. 7929, Pilcher Hardware Co. vs. 
P. & L. E. et al. 

7602—Pilcher Hardware Co. vs. C. & N. W. et al. 

7929—Pilcher Hardware Co. vs. P. & L. E. R. R. Co. et al. 
7901—Dodd & Struthers vs: P. R. R. Co. et al. 
nection with Docket No. 7579, Storm Lake Tub and Tank 
Factory vs. Indiana Harbor Belt Ry. Co. et al. 

Portion of Fourth Section Rg No. 2045 of the Illinois 
Central and No. 3786 of the C. W. to continue higher 
rates on coal to Belle Plaine, ay Sain the aggregate of the 
intermediate to and from Clinton, Ia., to be heard in con- 
nection with Docket mer 7735, Reliance Brick and Tile Co. 
vs. Ill. Cent. R. R. Co. et al. 

7907—New Monarch ales and Stamping Co. vs. C. M. & 
St. P. et al. 

July 7—St. Louis, Mo.—Examiner Pitt: 

5 Fullerton Lumber Co. vs. Alabama Central R. R. Co. 
et al., and portions of following Fourth Section Orders cov- 
ering’ rates on lumber from points in Arkansas, Louisiana, 
Mississippi, Missouri and Texas to Omaha, Council Bluffs, 
Des Moines and Sioux City: 

3749—M. K. m T. Ry. Co. and connections. 

2217—T. & P. Ry. Co. and connections. 

793—B. S. L. & W. Ry. Co. and connections. 

1635—I. & G. N. R. R. Co. and connections. 

becca” Ry. Co. and the St. L. I. M. & S. and connec- 
ons. 

2416—St. L. & S. F. R. R. Co. and conneitions. 

2371—-St. L. & S. F. R. R. Co. and connections. 

4218—M. P. Ry. Co. and St. L. I. M. & S, and connections. 

4852—St. L. S. W. Ry. Co, and connections. 

1951—K. C. S. Ry. Co. and connections. 

1952—L. & N. R. R. Co, and connections. 

2045—I. C. R. R. Co. and connections. 

2043—Y. & M. V. R. R. Co. and connections, 

623—F. A. Leland, agent. 

467—F. A. Leland, agent. 


July 8—Chicago, Ill.—Examiner McKenna: 
7420—Minneapolis Mfg. Co. vs. Nor. Pac. Ry. Co. et al. 
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be espe anaes Bay Mfg. Co. vs..C. M: & St. P. Ry. 
o. et a 
7621—Rowe Mfg. Co. vs. C. & Q. , ©. et al. 
Page nese, & Co. vs. P. & Cc. & Bit L. Ry. Co. 
ry we 8—Kansas City, Mo.—Examiner Dow: 

19—Iola Cement Mills Traffic Assn, vs. A. T. & S, F. et al. 


ia 8—Des Moines, Ia.—Examiner Wood: 

Portion of Fourth Section Application No. 3786 of the Chicago 
& Northwestern to continue rates on automobiles from 
Lansing, Mich., to Mason City, Ia., greater than the aggre- 
gate of the intermediate rates to and from East Clinton, 
Ill, to be heard in connection with Docket No. 7622, Crystal 
Carbonating Co. vs. Michigan Central et al. 

7839—National Clay Works vs. Minn. & St. L. R. R. Co. 

= ‘ww Carbonating Co. vs. Mich. Cent. R. R. Co. et al. 

0. e@ 
7898—Mason City Hide and Fur Co. vs. Minn. & st. L. R. R. 


July 8—Nashville, Tenn.—Examiner Kelly: 
6798—Nashville Lumbermen’s Club vs. L. & N. R. R. Co. et al. 


July 8—Philadelphia, Pa.—Examiner Burnside: 
=a Milk Exchange vs. P. B. & W. R. R.. Co. 
et a 


July 8—Toledo, O.—Examiner Marshall: 
7761—Traffic Bureau of the Toledo Chamber of*€ornitherce et 
al, vs. C. H. & D. Ry. Co. et al. 


July 9—Chicago, Ill.—Examiner McKenna: 

7257—Stone Producers’ Sales Co. vs. C. I, 4 L. Ry. Co, et al. 

7523—G. W. Sheldon & Co. vs. Wabash R. R. Co. et al. 

7615—Keen Keener Mfg. Co. vs. C. R. I. & P. et al. 

~- 9—St. Louis, Mo.—Examiner Pitt: 
ortions of Fourth Section Applications No. 461 (F, A. Le- 
land, agent) and No. 689 (F. A. Leland, agent, and J. F. 
Tucker, agent), to charge through rates from all points in 
United States to points in Texas and Louisiana, to exceed 
the sum of the intermediate rates over Shreveport and 
Texarkana and other intermediate points. Also applications 
asking for the same authority by = following roads: 
Houston & Shreveport Ry. 
Kansas City Southern Ry. oy 
Louisiana & Arkansas Ry. Co. 
Louisiana Ry. & Nav. Co. 
Missouri, Kansas & Texas Ry. Co. 
St. Louis, Iron ———— & Southern Ry. Co. 
Texas & Pacific Ry. 
Vicksburg, eed lly & Pacific Ry. = 
St Lonis Southwartern R. R. Co. 
July 9—Des Moines, Ia.—Examiner Wood: 

Portion of Fourth Section Application No. 2045 of the Illinois 
Central to charge through rates on gasoline engines from 
Freeport, Ill., to Waterloo, Ia., higher than the aggregate 
rates to and from Dubuque, to "be heard in connection with 
Docket No. 7581, Waterloo Cement Machinery Corporation 
vs. Ill. Central R. R. Co. et al. 

Portion of Fourth Section Application No. 3786 of the Chicago 
& Northwestern to continue to charge rates on mineral wool 
from South Milwaukee, Wis., to Waterloo, Ia., greater than 
the aggregate of the intermediate rates from Dubuque, to 
be heard in connection with Docket No. 7872, Herrick Re- 
Stewe and Cold Storage Co. et al. vs. C. "& N. W. Ry. 

o. et a 

Portion of Fourth Section Application No. 2045 of Illinois 
Central R. R. Co. to carry through rate on sweat pads from 
Greenfield, Ohio, to Waterloo, Ia., greater than the aggre- 
gate of intermediate rates to and from East Dubuque, to 
be heard in connection Ae} Docket No. 7816, Waterloo Sad- 
dlery Co. vs. B. & O. W. et al. 

7909—Waterloo Register Go. vs, C. & N. W. . Co. et al. 

7816—Waterloo Saddlery Co. vs. B. & O. S. “et al. 

= oe Cement Machinery Corporation vs. I. C. R. R. 

o. et a 

7872—Herrick gang | and Cola Storage Co. et al. vs. 

Cc. & N. W. Ry. Co. et al. 
gd 10—Minneapolis, Minn.—Examiner Dow: 
. & S. 637—Rates on marble from Rutland, Vt. 


pts 10—St. Louis, Mo.—Examiner Pitt: 

Portions of Fourth’ Section Applications Nos. 4218 and 4219 
of the Missouri Pacific et al., asking for authority to continue 
rates for the transportaton’ of plaster, cement, stucco and 
gypsum rock from Blue Rapids and Irving» Kan., to St. 
Louis and East St. Louis, lower than rates concurrently in 
effect to intermediate points. 

July 10—Chicago, Ill.—Examiner ae ee 
7465—Ludowic-Celadon Co. vs. M. K. & T. et al. 
7683—Ludowic-Celadon Co, vs. M. K, & T. et al. 
7710—Same vs. Elgin J. & E. Ry. Co. et al. 


July 12—Minneapolis, Minn.—Examiner Dow: 
* bar ey City Steamship Co. et al. vs, Lehigh Valley R. R. 
et a 


July 12—Birmingham, Ala.—Examiner Bissell: 
698 and 707, Sub. Nos. 215 and 541—Oden & BElliott vs. S. A. 
L. et al. On the question of reparation. 


a 12—Meridian, Miss.—Examiner Kelly: 
919—C, L. Gray Lumber Co. vs. Ala. Tenn. & ‘ie R. R. 
"on et al. 
July 12—Des Moines, Ia.—Examiner Wood: 
7579—Storm Lake oa and Tank Factory, Inc., vs. Indiana 
Harbor Belt R. Co. et al. 
7639—What Cheer ool Co. vs. K. & W. ar % et al. 
7735—Reliance Brick and Tile Co. vs. I. C. R. Co. et al. 
7756—Zimmerman Steel Co. vs. C. M. & St. P. a Co. et al. 
Portion of Fourth Section Application No: 2045 of the Illinois 
Central to continue through rates on iron from Chicago 
to Storm Lake, Ia., in excess of the combination of inter- 
mediate rates to and from Tara, Ia., to be heard in con- 


July 12—New York, N. Y.—Examiner Burnside: 
l. & S. 613—New York-New J ersey ferry rates. 
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July 12—Chicago, Ill.—Examiner McKenna: 
7118—Goodwin Car Co. vs. M. K. & T. Ry. Co. et al. 
7405—D. B. Zimmerman vs. C. R. I. & P. Ry. Co. et al. 
7431—H. W. Taylor & Co. vs. Wabash R. R. Co. et al. 
7745—Western Consolidated Coal Co. vs. C. T. H. & S. E. Ry. 


July 13—Birmingham, Ala.—Examiner Bissell: 
7883—Oden-Elliott Lumber Co. vs. Sou. Ry. Co. et al. 
7952—Oden-Elliott Lumber Co. vs. A. B. & A. R. R. Co. et al. 


7951—Advance Lumber Co. vs. S. A. L. Ry. Co. et al. 
7824—Standard Lumber Co. vs. A. & W. P. Ry. Co. 
7876—Same vs. South Georgia Ry. Co. et al. 
7911—Standard Lumber Co. vs. Georgia R. R. Co. et al. 


July 13—Chicago, IllL—Examiner McKenna: 
7458—Emily Hartley et al. vs. C. & N. W. Ry. et al. 
ay “ey a Coal and Coke Co. vs. St. L. I. M. & Sou. Ry. 
0. e ‘ 
7487—Western Felt Goods Co. vs. Wabash R. R. Co. et al. 
7504—Wedron White Sand Co. vs. C. B. & Q. Ry. Co. et al. 


July 13—Des Moines, Ia.—Examiner Wood: 

Portion of Fourth Section Application No. 56 of the C. R. I. 
& P. to continue rates on soft drinks and returned empty 
bottles from Sioux City, etc., to points in Minnesota lower 
than the rates concurrently in effect on like traffic from and 
to Sheldon and other intermediate points, to be heard in 
connection with Docket No. 7814, Sheldon Bottling Works 
vs. C. KR. I. & P. 

7772—Johnston & Sharpe Mfg. Co. vs. C. R. I. & P. Ry. Co. 

7787—United States Steel Lock Co. vs. C. M. & St. P. Ry. Co. 

R. I. & P. Ry. Co. et al. 


et al. 
7814—Sheldon Bottling Works vs. C. 
7874—Purity Oats Co. vs. C. B. & Q. R. R. Co. et al. 
July 13—Jackson, Miss.—Examiner Kelly: 
7651—Mississippi R. R. Commission et al. vs. N. O. M. & C. 
R. R. Co. et al. 


July 13—New York, N. Y.—Examiner Burnside: 
oF Frankfeld & Co. vs. New York Central R. R. Co. 
et al. . 

July 14—Topeka, Kan.—Examiner Pitt: 
hose portions of the following Fourth Section applications 
which ask for authority to continue rates on class and com- 
modities from New Orleans and Galveston to Omaha and 
Kansas City and other Missouri River points which are 
lower than rates on like traffic to Anthony, Arkansas City, 
Coffeyville, Emporia, Hutchinson, Independence, Lawrence, 
Salina, Topeka, Wichita, and Winfield, Kan., and other 
intermediate points in the state of Kansas: 

639—F. A. Leland, for parties to his tariff I. C. C. 776. 
963—W. A. Poteet, agent, for parties to his tariff I. C. C. 


251. 
esariites *. Emerson, agent, for parties to his tariff I. C. 


2040—W. H. Hosmer, agent, for parties to his tariff I. C. 
C. A145 and A168. 
CFM, * Emerson, agent, for parties to his tariff I. C. 


July 14—Chicago, Ill.—Examiner Dow: 
* |. & S. 603—Eastern live stock. 


July 14—Chicago, Ill.—Examiner McKenna: 
7 M. Moore "Granite and Monumental Works vs. Ill. Cent. 
7583—General Chemical Co. vs. C. & E. I. R. R. Co. et al. 
R. R.' Co. et al. 
7537—Chelsea Refining Co. vs. Mo. Pac. Ry. Co. et al. 
7547—Theodore Kundtz vs. St. L. & S. F. Ry. Co. et al. 
July 15—Chicago, Ill.—Examiner McKenna: 
7617—wilson & Bennett Mfg. Co. vs. Belt Ry. Co. of Chicago 
et al. 
7618—Hunt-Helm-Ferris & Co. vs. Ann Arbor R. R. Co. et al. 
7660—A. S. Pierce vs. C. & N. W. Ry. Co. et al. 
July 15—Frankfort, Ky.—Examiner Kelly: 
1, & S. 628—Rates on coal to Kentucky points. 
July 16—Chicago, Ill—Examiner McKenna: 
* 1, & S. 402—Westbound transcontinental rates on buckwheat 
and corn flours, 


-~ 16—Des Moines, Ia.—Examiner Wood: 
31—Heider Mfg. Co. vs. Pa. Co. et al. 
ae a No. 1—Heider Mfg. Co. vs. Elgin J. & E. Ry. Co. 
et al. 
7732—Heider Mfg. Co, vs. C. & N. W. and Fourth Section 
Application No. 3786 of the C. & N. W. asking for authority 
to continue to charge rates on bar iron from Bayview, Wis., 
to Carroll, Ia., greater than the aggregate of the inter- 
mediate rates to or from Marshalltown, Ia. 
7616—Heider Mfg. Co. vs. C. Gt West. 
7616, Sub. No. 1—Heider Mfg. Co. vs. C. Gt. West. 
July 16—Chicago, Ill.—Examiner McKenna: 
7665—Wm, Myer Co. vs. ‘A. T. & S. F. Ry. 
7674—H. A. Hearon et al. vs. Ill. Cent. R. R. Co. et al. 
7693—Passow & Sons vs. C. M. & St, P. Ry. 


July 16—Albany, N. Y.—Examiner Burnside: 
7596—Duffney Brick Co. et al. vs. B. & M. R. R. 
7661—Boston Brick Co. vs. B. & M. R. R. et al. 
7696—Duffney Brick Co. vs. B. & M. R. R. Co. et al. 
7786—Boston Brick Co. vs. B. & M. R. R. et al. 
July 17—Chicago, Ill—Examiner McKenna: 
—— City Sand Co. vs. N. Y. C. & St. L. Ry. Co. 
et al. 
7747—Thorne Kneele & Co. vs. Wabash R. R. Co. et al. 
7753—S, T, Fish & Co. vs. A. T. & S. F. Ry. Co. et al. 
July. 17—Cincinnati, O.—Examiner Kelly: 
,A..& S. Some heen on coke from Virginia points. 
uly -19--Sioux City, Ia.—Examiner Wood: 
ie §S.,598—Rates on grain to the southwest. 
76 jowe-Dakote Grain Co. et al. vs. Ill. Cent. R. R. Co. 
> oa@t-al, 
July 19—Chicago, Ill—Examiner Kelly: 
\. & S. 623—Export grain case. 
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7a38—Board of Trade of the City of Chicago vs. A. T. & S. F. 
Ry. Co. et al. 


July 19—Big Stone Gap, Va.—Examiner Watkins: 
* 1, & S. 633—Rates on coal from Virginia mines. 


July 19—Boston, Mass.—Examiner Burnside: 
* |, & S, 662—Terminal regulations at Boston, Mass. 
July 19—Chicago, Ill.—Examiner McKenna: 
64—Sulzberger & Sons Co. of America vs. M. St. P. & S. 
S. M. Ry. et al. - 
oe Ys onnor Lumber and Land Co. vs. Great Nor. Ry. Co. 
et al. 
7808—Standard Paint Co. vs. Sou. Pac. et al. 
7445—Western Consolidated Coal Co. vs. Chicago, Terre Haute 
& Southeastern Ry. Co. 


July 19—Boston, Mass.—Examiner Burnside: 
a. Dock and Storage Warehouse Co. 


July 20—Boston, Mass.—Examiner Burnside: 
88—Ida S. Graustein vs. B. & M. R. R. et al 


July 20—Chicago, Ill—Examiner McKenna: 
7813—Berry Coal and Coke Co. vs. C. & N. W. Ry. Co. et al. 
er ys Iron and Metal Co. vs. P. R. R. Co. et al. 
o. et al. 


July 21—Omaha, Neb.—Examiner Wood: 
7562—Updike Grain Co. vs. C. St. P. M. & O. et al. 
7721—Updike Elevator Co. vs. C. R. I. & P. et al. 
7838—Omaha Alfalfa Milling Co. vs. Union Pacific. 
7880—Merriam & Millard Co. et al. vs. C. & A. R. R. Co. et al. 


July 21—Chicago, Ill.—Examiner McKenna: 
7878—Walter A. Hall et al. vs. P. C. C. & St. L. et al. 
7882—Henry Holverscheid & Co. vs. L. V. R. R. Co. et al. 


July 21—Chicago, Ill—Examiner Kelly: 
l. & S. 627—Rates on coal from Toluca, IIl. 


July 22—Chicago, Ill.—Examiner McKenna: 
oe Malting Co. et al. vs. New York Central R. R. 
oO. et al. 
7886—Briggs & Turivas vs. C. & N. W. Ry. Co. 
7921—Progressive Metal and Roofing Co. et al. vs. C. & N. W. 
July 22—Atlanta, Ga.—Examiner Watkins: 
* 7302—Empire Cotton Oil Co. vs. A. B. & A. Ry. Co. et al. 
* 7743—Englehardt Heating Co. vs. N. C. & St. L. et al. 
July 22—Philadelphia, Pa.—Examiner Burnside: 
6942—Consolidated Coal Co. et al. vs. B. & O. R. R. et al. 


July 22—Chicago, Ill.—Examiner Kelly: 
7123—Kawneer Mfg. Co. vs. A. T. & S. F. et al. 


July 23—Chicago, Ill.—Examiner Kelly: 
7916—Indiana Transportation Co. vs. G. R., Holland & Chi- 
cago Ry. Co. 
July 23—Chicago, Ill—Examiner McKenna: 
|. & S. 630—Rates on wool to Winona, Minn. 
|. & S. 632—Rates on phosphate of lime from Chicago, Il. 
July 23—Cheyenne, Wyo.—Examiner Wood: e 
7803—Town of Torrington, Wyo., vs. C. B. & Q. R. R. Co. 
7843—Herman H. Hettler Lumber Co. vs. Ala. & Vicks. Ry. 
July 24—Chicago, Ill.—Examiner McKenna: 
1. & S, 638—Fabrications in transit at Greenville, Pa. 
1. & S. 641—Rates on coal to lowa points. 
July 26—Boise City, Idaho—Examiner Wood: 
6531—Crane Falls Power and Irrigation Co. vs. 0. S. L. .R. R. 
July 26—Milwaukee, Wis.—Examiner Kelly: 
5650—Chas. Becker, trading as Wisconsin Coal Co., vs. Pere 
M. R. R. Co. (To be heard on the question of reparation.) 
July 26—Pittsburgh, Pa.—Examiner Burnside: 
7868—Beaver Valley Pot Co. et al. vs. B. & O. R. R. Co. et al. 
=o W. Cotterill Lumber Co. vs. Morgantown & King 
et al. 
July 27—La Crosse, Wis.—Examiner Kelly: 
7 3 Greets Shippers’ Assn. et al. vs. Ann Arbor R. R. 
o. et al, 
7945—Advance Bedding Co. vs. A. T. & S. F. Ry. Co. et al. 
July 27—Pittsburgh, Pa.—Examiner Burnside: 
7601—Andrews Bros. & Co. et al. vs. P. R. R. et al. 
7791—Pitt Gas Coal Co. vs. P. R. R. Co. et al, 


July 28—Portland, Ore.—Examiner Wood: 
7 . “ereeaiaaae ame Paper Co. vs. Ore.-Wash. R. R. & Nav. 
‘o. 
7801—Eastern & Western Lumber Co. vs. Sou. Pac, et al. 
7833—Portland Railway Light and Power Co. vs. Southern 
Pacific et al. 
6493—California Corrugated Culvert Co. vs. Alabama Great 
Southern R. R. Co. et al. 
7995—Northwest Gas Equipment Co. vs. Ore.-Wash. R. R. & 
Nav. Co. et al. 
July 29—Sioux City, Ia.—Examiner Kelly: 
7821—Traffic Bureau of Sioux City Commercial Club vs. C. 
B. & Q. et al. 
July 31—Des Moines, Ia.—Examiner Kelly: 
5441—Iowa & Southwestern Ry. Co. vs. C. B. & Q. R. R. Co. 
ae ee Valley Milling Co. et al. vs. A. T. & S. F. Ry. 
o. et al. 
July 30—Medford, Ore.—Examiner Wood: 
8628—Medford Traffic Bureau vs. Southern Pacific. 
August 2—San Francisco, Cal.—Examiner Wood: 
7927—R. W. Eldon vs. Southern Pacific. 
1. & S. 645—Lumber from New Castle, Calif. 
August 2—Des Moines, Ia.—Examiner Kelly: 
Such portions of the following Fourth Section applications as 
seek authority to continue rates on peanuts from Suffolk, 
Norfolk, Petersburg and Franklin, Va., to St. Paul and Min- 


vs. B. & 


neapolis, Minn., which are lower than the rates which are 
concurrently applicable to Marshalltown, Waterloo, Ia., and 
Des Moines, Ia., and other intermediate points: 
928—Virginian Ry. 
1747—Chesapeake & Ohio Ry. Co. 
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1548—Southern Ry. 

1561—Norfolk & Western. 

These applications are to be heard in connection with 
Western Grocer Co. et al. vs. B. & O. R. R. Co. et all, 
Docket No. 7700. 

|. & § 593—Rates on glucose from Chicago. 
7700—Western Grocer Co. et al. vs. B. & O. R. R. Co. et al. 
7793—J. C. Hubinger Bros. Co. vs. A. T. & S. F. Ry. Co. et al. 


DIGEST OF NEW COMPLAINTS 


No. 7583, Sub. No. 25. San Francisco Chamber of Commerce vs. 
Southern Pacific et al. 

Reparation for excessive switching charges. Ask for repa- 
ration. 

No. 7597, Sub. No. 19. A. Geisel Mfg. Co., St. Louis, Mo., vs. 
Southern Pacific. 

Reparation on account of unreasonable switching charges 
at Los Angeles, Cal. 

No. 7976, Sub. No. 1. Maytag Co., Newton, Iowa, vs. C. & A. 
et al. 

Against a rate of $2.80 per gross ton on carload shipments 
of pig iron from South Chicago, Ill., to Newton, Iowa, as un- 
just, unreasonable and excessive. Ask for the application of 
a $2.60 rate and reparation. 

No. 8073. Hollinshead & Blei Co., Inc., Chicago, Ill., vs. St. L. 
& S. F. et al. 

Against a rate of 3lc on staves from Pettigrew, Ark., to 
Minneapolis, Minn., as unjust and unreasonable. Ask for a 
rate of 30c and reparation. 

No. 8074. Swift & Co., East St. Louis, Ill., North Fort Worth, 
Tex., and elsewhere, vs. M. & O. et al. 

Unjust and unreasonable charges on shipments of fresh 
meats and packing house products from East St. Louis and 
North Fort Worth to Columbus, Ga., stopped in transit at 
Montgomery, Ala., for partial unloading. A: combination of 
locals being charged. Ask for the application of the through 
rate and reparation. 

No. 8075. Eastern Shore of Virginia Produce Exchange, Onley, 
Va., vs. N. Y. P. & N. et al. 

Excessive, unreasonable and unjust ‘rates on shipments of 
potatoes from points on the line of the N. Y. P. & N. in 
Virginia to destinations in North Carolina, South Carolina, 
Georgia, Alabama, Florida, Louisiana and Tennessee, by the 
reason of absence of joint through rates. Ask for cease and 
desist order and the establishment of maxima rates. 

No. 2076. Cataract Refining and Mfg. Co., Buffalo, N. Y., vs. 
A... FT. ee F. Ot Ae 

Unjust and unreasonable charges and classification on ship- 
ments of petroleum grease compound from Black Rock, N. Y., 
to San Francisco. Ask for cease and desist order and repara- 
tion. 





No. 8077. Mulroney Mfg. Co., Fort Dodge, Ia., vs. L. & N. et al.” 


Against a rate of 92c On,cotton piece goods from Canton, 
Ga., to Fort Dodge. Ask for just and reasonable rates and 
reparation. 

No. 8078. Miller Bros., Bliss, Okla., vs. St. L. & S. F. et al. 

Unjust and unreasonable rates on shipments of stock cat- 
tle from Florida points to destinations in Mississippi, Tennes- 
see, Kentucky, Arkansas, Oklahoma and Missouri. Ask for 
the establishment of through routes and joint rates and repa- 
ration. 

No. 8079. Dare Lumber Co., Elizabeth City, N. C., vs. Norfolk 
Southern R. R. Co. et al. 

Against a through rate of i14c on lumber, C. L., from 
Elizabeth City, N. C., to Spring Grove, Pa., as unjust, un- 
reasonable and excessive. Ask for cease and desist order 
and establishment of a rate not to exceed 13c, and reparation. 

No. 8080. Galligher Machinery Co., Salt Lake City, Utah, vs. 
B. & O. S. W. R. R. Co. et al. 

Excessive charges on C. L. shipments of mining machinery 
from Oakley, O., to Bingham, Utah, by reason of alleged fail- 
ure to observe shipping instructions. Ask for reparation. 

No. 8081. Charleston & Norfolk S. S. Co., Charleston, S. C., vs 
C. & O. Ry. Co. et al. 

Ask for the establishment of a proportional rate from Cin- 
cinnati and other northwestern points to Norfolk, when des- 
tined to Charleston. 

No. 8082. Freight Adjusted Steering Committee of Charleston, 
S. C., ve. C., N.C: & T. PF. Ry. Ca. et ail. 

Against the class and commodity rates from Ohio River 
crossings, Memphis and Nashville, to Charleston, as unduly 
and unreasonably prejudicial. Ask for a cease and desist 
order and the establishment of rates not to exceed the rates 
to Wilmington. 

No. 8083. Business Men’s League of St..Louis vs. A. T. & S. F. 
Ry. Co. et al. 

Unjust and unreasonable class and commodity rates and 
passenger fares between St. Louis and points in Illinois. 
Ask for cease and desist order, the_establishment of maxima 
rates and the readjustment of the Illinois intrastate passen- 
ger class and commodity rates. 


a 8084, e~ Teng Refining Co., Okmulgee, Okla., vs. T. & P. 
ty. Co. et al. 

Unjust and unreasonable rates on petroleum tailings from 
Okmulgee to Gretna, to'be rebarreled at Amesville for export. 
Ask for reparation. 

No. 8085. Western Pine Mfg. Assn., Spokane, Wash., vs. Camas 
Prairie R. R. Co. et al. 

Unjust and unreasonable rates on lumber and lumber prod- 
ucts from points in Oregon, Washington, Idaho and Montana 
to points in Nebraska, Kansas and South Dakota. Ask for 
just and reasonable rates and reparation. 

No. 8086. Mona Mills Co., Ltd., Beaumont, Tex., vs. K. C. S. 
Ry. Co. et al. 

Unjust and unreasonable rates on yellow pine lumber by 

reason of refusal to establish joint through rates. Ask for 
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cease and desist order and the establishment of reasonable 
joint through rates. 
No. 8087. E. C. Bradley Lumber Co., Cincinnati, O., vs. N. O. 
G. N. R. R. Co. et al. 
Against a rate of 40c on pine lumber from Smith, La., to 
Cincinnati, O., in transit for Coburg, Can. Ask for a rate of 
37c and reparation. 


MINOR UNREPORTED OPINIONS 


(Copies of Unreported Opinions may be obtained from the 
wae office of The Traffic Service Bureau at a nominal 
price. 








No. 2067, Case No. 6629. Pittsburgh Metal Bed Co. vs. N. 
Y. C. & H. R. et al. Rate charged for L. C. L shipments 
described as brass tubing from Croton-on-Hudson and Hudson, 
N Y., to Pittsburgh, Pa., not found to have been unreasonable. 
Complaint dismissed. in 

No. 2068, Case No. 6698. Western Clock Co. vs. C. B. & Q. 
et al. Any quantity rates on metal clocks and metal clock 
watches from La Salle, Ill., to Pacific coast terminals not found 
to have been unreasonable or unjustly discriminatory. Es- 
tablishment of carload rates denied. 


PERSONAL NOTES — 


George Merki, who was appointed June 10 chief in- 
spector of the Joint Rate and Inspection Bureau of the 
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GEORGE MERKI. 


Central, to succeed the late P. P. Rainer, was born in 
Chicago, Nov. 17, 1868, and was educated in the public 
schools of Chicago. He entered railredti service in 1885 
with the Chicago & Northwestern Railroad (Galena divi- 
sion). In 1888 he went to the Illinois: Central Railroad 
local office as stenographer for the local agent. July 1, 
1889, he took employment with the Joint Rate’ and In- 
spection Bureau as secretary to P. P. Rainer, and was 
made assistant to the chief inspector in 1901. 

C. R. Bromley has been appointed division fréight 
agent of the Michigan Central Railroad, with headquar- 
ters at Grand Rapids, Mich. A. W. Billington has been 
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appointed commercial agent of the same company, with 
headquarters at Saginaw, Mich. 

W. A. Nelson has been appointed traveling agent of 
the Bangor & Aroostook Railroad, with headquarters at 
Bangor, Me. 

V. W. Lewis, formerly agricultural field agent of the 
Cincinnati, New Orleans & Texas Pacific Railway and 
Alabama Great Southern Railroad, at Somerset, Ky., has 
been promoted to general live stock agent, with office at 
Chattanooga, Tenn., vice E. R. Eudaly, resigned to engage 
in private business. 

Thomas F. Hartnett, commercial freight agent of the 
Cleveland, Cincinnati, Chicago & St. Louis Railway, at 
Toledo, O., has been appointed to the newly created office 
of Pacific agent of the company, with headquarters at 
San Francisco, Cal. W. F. Benning, fornrerly traveling 
freight agent, has been appointed to succeed Mr. Hartnett, 
effective July 1. 

The Freight Claim Association, comprising all freight 
claim agents of the United States, Canada and Mexico, 
has closed its 24th annual convention in Chicago, electing 
as president for the coming year Edward Arnold of 
Montreal, freight claim agent of the Grand Trunk Rail- 
way system; first vice-president, W. O. Bunger of Chi- 
cago, freight claim agent of the C., R. I. & P. R. R.; 
second vice-president, F. E. Winburn of Atlanta, Ga., of 
the A. & W. P. R. R. The next annual meeting will be 
held in Washington, D. C. 

The Boston & Maine Railroad announces the follow- 
ing organization of its freight traffic department, effective 
July 1: George H. Eaton, assistant freight traffic man- 
ager, will have charge of rates and divisions, “classifica- 
tion” matters, and subjects relating to federal and state 
commissions. He will also perform such other duties as 
may be assigned to him by the freight traffic manager. 
William T. Lamoure, general freight agent, will have 
charge of solicitation of traffic, including import and ex- 
port, and perform such other duties as may be assigned 
to him by the freight traffic manager. Abel E. Prescott, 
assistant general freight agent, will have special charge 
of the publication, filing and distribution of freight traffic 
department tariffs, circulars, etc., and will perform such 
other duties as may be assigned to him by the assistant 
freight traffic manager or the general freight agent. 
Emery W. Abbott, assistant general freight agent, will 
have charge of general freight office detail, and will per- 
form such other duties as may be assigned to him by the 
general freight agent. George E. Dudley, general agent, 
with office at 101 Chamber of Commerce, Boston, will 
have special charge of export traffic and assist the gen- 
eral freight agent in the solicitation of traffic. The east- 
bound freight agent and contracting agents will report 
to the general agent. 


DOINGS OF THE TRAFFIC CLUBS 


The outing of the Traffic Club of the Cincinnati Cham- 
ber of Commerce was held June 12, at the Zoological 
Gardens, where a baseball game between the industrial 
traffic managers and railroaders was staged in the after- 
noon, followed by an informal dinner at the club house. 
The ball game resulted in a victory for the railroaders, 
the final score closely resembling the figures in a batting 
average. . There were about one hundred railroad and 
other traffic men at the dinner, which was followed by 
informal talks. 

The indoor entertainment committee of the Traffic 
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Club of Chicago announces that on Monday, June 28, 12:15 
noon, luncheon, the speaker will be James Thane, gen- 
eral export freight agent, American Express Co., who 
will talk on South American trade. Mr. Thane’s inves- 
tigation of South American trade covered a period of 
six months. Together with A. B. Howard, also of the 
American Express Co., he undertook to find out at first 
hand the exact conditions which must be met by the 
North American exporter if he is to compete successfully 
with European commercial houses in the principal sea- 
port cities of Brazil, Uruguay, Argentina, Chili and Peru. 

The Traffic Club of the Greater Dayton Association, 
Dayton, Ohio, held an outing at the N. C. R. Country Club, 
Thursday, June 17. About 250 railroad men and shippers 
and their wives and families were present. The principal 
event of the afternoon was a ball game between the car- 
riers and the shippers, the carriers defeating the shippers 
9 to 8. A boat race between C. H. Todd of the Marmet 
Coal Company and C. S. Franklin, T. F. A. of the Santa 
Fe Ry., was the one big hit of the outing. “Movies” and 
dancing made up the evening’s entertainment, following 
supper. 


VALUATION CIRCULAR 


THE TRAFFIO SERVICE NEWS BUREAU, 
Colorado Building, Washingten, D. C. 


The Commission, June 21, issued a valuation circu- 
lar to steam railroads, prescribing the form in which to 
report facts with regard to materials and labor used in 
constructing telephone or telegraph lines maintained by 
them. The Commission directed that every steam railway 
common carrier owning or operating, in whole or in part, 
a telegraph or telephone line, whose property is to be 
valued under the valuation act of March 1, 1913, and every 
receiver or operating trustee of any such carrier shall, on 
or before September 30, 1915, file with the Commission a 
schedule showing the purchases of new material made, and 
the net prices paid for such purchases, and the rates of 
compensation paid its employes. In making out these 
schedules the carriers are to segregate the costs of inspec- 
tion and of freight, etc. 

The reporting carriers will be required to report sepa- 
rately the costs of the following articles: Aerial cable, 
arresters and protectors, bell outfits, calling key cabinets 
and calling keys, crossarm braces and crossarm pins, cross- 
arms and brackets of wood, crossarms and brackets of 
other than wood, conduit, generators, insulators, insulated 
wire, inside cable, line wire, motor generator sets, motors, 
manhole covers and frames and conduit castings, outside 
distributing wire, porcelain tubes, poles of other than 
wood, poles of wood, relays, sending time outfits, switch- 
boards, sounders, stationary engines, switches, telegraph 
keys, telephone selector box outfits and telephone selectors, 
tools, telephone transmitters and transmitter arms, tele- 
phone sets, submarine cable, underground cable, weather- 
proof wire, and rates of compensation. 





COMMISSION ORDERS 

The Commission has issued an order permitting the 
Lehigh Portland Cement Company to become an inter- 
vener in Docket 8019, Iola Cement Mills Traffic Association 
et al. vs. A. T. & S. F. Ry. Co. et al. A similar order 
has been issued with reference to the Universal Portland 
Cement Company. 

The complaint of S. T. Fish & Co. vs. S. A. L. et al., 
Docket No, 7720, has been dismissed at the request of the 
complainant. 
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“HELP FOR TRAFFIC MANE 
Fn 00000000 0000 0 


This department is conducted by a traffic man of 
long experience and wide knowledge. In it he will an- 
swer questions relating to practical traffic problems. We 
do not desire to take the place of the traffic man, but to 
help him in his work. We reserve the right to refuse 
to answer any questions that we judge it unwise to 
answer or that involve situations that are too complex 
for the kind of investigation contemplated. Questions 
will be answered as promptly as possible. 

Address “Help for Traffic Man,” The Traffic Service 
Bureau, 418 S. Market St., Chicago, III. 





Storage in Transit of Potatoes 

‘Q.—We would like a little information in regard to 
what constitutes storage in transit of potatoes. Under 
tariffs filed with the Interstate Commerce Commission by 
the various carriers they all read: “Upon arrival of the 
shipment at the storage point, the freight bills must show 
in notation by the receiving agent the name and location 
of the warehouse, where the shipment is placed in storage, 


further, the custody of the shipment while stored in tran- 


sit shall be that of the owner and not of the carriers, and 
that the carriers will not be responsible for any loss or 
damage to shipments while stored in transit.” 

One of our produce men bought a carload of potatoes 
in Colorado, which moved to a point in Oklahoma; the 
same was not unloaded from the car; a portion of the 
shipment was sold out of the car at that point, and then 
the car was rebilled to another Oklahoma destination. My 
personal vpinion is that the potatoes must be removed 
from the car at the storage point in order to receive the 
benefit of the storage privileges and the protection of the 
through rate from point of shipment to the ultimate des- 
tination. The owner of the potatoes can see no reason why 
there should be a difference when the potatoes are placed 
in a particular storehouse or whether they are left in the 
car, using the car as a storehouse, paying the usual one 
dollar per day demurrage. Would be glad for your opin- 
ion as to whether we can consistently ask the carriers for 
storage in transit privileges on potatoes which were not 
removed from the car at the storage point. 

A.—Storage in transit of potatoes means the actual 
removal of the potatoes from the railroad car to a place 
of storage (warehouse) pending the forwarding of the 
potatoes from transit point. Storage in transit privileges 
are granted in order to give owner of the property an 
opportunity of storage, or concentration, and of disposal 
at a later date at some place other than transit point. In 
the contract between the carrier and shipper it is not 
contemplated that the carriers’ equipment is to be used 
for storage purposes. 

Through and Local Rates 

Q.—Kindly refer to Southwestern Line Tariff No. 15-G, 
I. C. C. No. 969, F. A. Leland, Agent, Chicago, Ill. This 
tariff carries through class rates from Detroit-Cleveland 
territory {in which territory Defiance, O., is located) to 
Oklahoma points. It also carries rates from St. Louis to 
these same points in Oklahoma, with arbitraries to be 
added from eastern points to make through class rates. 
These arbitraries are shown on pages 45 to 56 of supple- 
ment No. 50. In some cases the combinations on St. 
Louis make lower rates than the through rates. 

The Interstate Commerce Commission has ruled that 
when a through rate is published between two points it is 
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the only legal rate and the rate that must be used, even 
though the sum of local rates to and from junction’ point 
make a lower rate. I interpret the publishing of these 
arbitraries to mean that it provides for the use of the 
combinations on St. Louis or the through class rates, 
whichever are lower. Will you kindly advise whether or 
not my contention is correct? 

A.—By referring to Southwestern Lines Tariff 15-G, 
I. C. C. 969, of Agent Leland, it will be noted that each 
section of this tariff carries the alternative clause. This 
will allow you to use either the through rates or the rates 
made up of the differentials over St. Louis, plus rates be- 
yond, whichever make lower. 

Classification on Paintings 

Q.—Will you please advise me the proper classifica- 
tion on paintings in crates, value $25 per crate, from Kan- 
sas City, Mo., to Albuquerque, N. M. Use Tariff 1-N for 
rates. ; 
A.—Paintings when not boxed are not, taken as freight 
for transportation by carriers subscribing to the Western 
Classification. This is in accordance with the current 
Western Classification No. 53. Please see Item 41, page 
261, Western Classification No. 53, which provides first- 
class ratings on paintings, value not exceeding $50, when 
in boxes; and “note” in conjunction therewith which pro 
vides, “When not boxed, not taken.” 


Overcharge on Grain 


Q.—We have a pending case in which we contend we 
have been overcharged on grain in car lots. We are en- 
closing. a diagram showing two lines of intersecting rail- 
way, red line showing one, blue the other, also two towns 
on “Red” line, “A” and “B,” and one town on “Blue” line, 
“C.” The “Red” line, in order to meet competition, so they 
say, publish rates from “A” to “C” via the “Blue” line on 
grain, car lots 1%c per cwt., less than from “B” to “C” via 
Blue line. We contend that they cannot lawfully do this, 
as “B” is intermediate to “C” from “A.” 

This explains our contention and this same condition 
exists on rates published by “Red” road to every basing 
point, both inter and intra state. Will appreciate your 
opinion. 

A.—The Commission has conceded that it is imprac- 
ticable and, in fact, impossible to enforce the application 
of the long and short haul clause as set forth in the Fourth 
Section of the Act to Regulate Commerce in connection 
with circuitous routes—that is, routes with mileage much 
greater than that in connection with a direct line or lines. 
Based on order of the Commission, various roads in 1910 
filed applications with the Interstate Commerce Commis- 
sion praying for relief from the provisions of the Fourth 
Section and privilege of continuing the adjustment of rates 
current at that time, which carried with it the charging of 
higher rates to intermediate points than were in effect 
to more distant points. 

In a number of recent opinions, the Commission has. 
held that circuitous routes were privileged to meet direct 
line rates without observing such rates as maxima from 
or to intermediate points, provided their mileage ex- 
ceeded that of the direct lines by fifteen per cent. The 
reasonableness of the rate to the intermediate point in 
example mentioned by you must be decided in and of 
itself, and the fact that it is intermediate via the indirect 
route would not have any great weight. 


CHANGE IN DOCKET. 
Docket 7659, Commercial Club of Omaha vs. A. T. & 
S. F. Ry. Co. et al., assigned for hearing June 26, at 
Omaha, Neb., before Examiner Marshall, has been canceled. 
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COMMISSION ORDER. 

An order has been issued allowing the Iowa Wholesale 
Egg, Butter & Poultry Dealers’ Association to become an 
intervener in Docket 7969, National Poultry, Butter and 
Egg Association vs. Baltimore & Ohio Southwestern R. R. 
Co. et al, 


POSITIONS WANTED OR OPEN 


WANTED—An INDUSTRIAL TRAFFIC MANAGER 
experienced in the sales and traffic departments of a 
large manufacturing concern wishes to change. Familiar 
with the workings of traffic, stock and packing depart- 
ments.. A graduate of the Interstate Commerce Course 
of La Salle Extension University and ten years’ practical 
experience. Would like position with large manufacturing 
or mercantile concern where there is a future for one 
who can give results. Address R. S. 29, The Traffic 
World, Chicago. 














An experienced RATE AND TRAFFIC MAN, young, 
ambitious and with A-No. 1 references and best of habits, 
would consider handling traffic department for live 
and up-to-date firm, or would consider position in rate 
department of such concern, where ambition and knowl- 
edge are appreciated. Address C. R. 15, The Traffic 
World, Chicago. 


THE TRAFFIC WORLD 





Vol. XV, No. 26 


WANTED—Good STENOGRAPHER, who also knows 
how to figure rates and handle overcharge and loss and 
damage claims; $75.00 a month to start, but rapid pro- 
motion to competent man. K. Z. B. 66, The Traffic 
World, Chicago. 





OFFICE AND TRAFFIC MAN—Ten years’ experience 
in middle West. Have complete file tariffs, etc., and best 
works on carriers and Interstate Commerce Commission. 
Want position office or shipping branch. Now employed. 
Best credentials. Address B. K. 101, Traffic World, Chi- 
cago. 
SS 

WANTED—A young man with a thorough practical 
knowledge of the express business, both foreign and 
domestic, and at present in the freight accounting de- 
partment of railroad company, desires position as 


ASSISTANT TO INDUSTRIAL TRAFFIC MANAGER in 
Poston, Mass., or vicinity. 
World, Chicago. 


Address H. A. 23, The Traffic 









WE LEASE TANK CARS 
ALL STEEL MODERN EQUIPMENT 


LIQUIDS DESPATCH LINE 


2500 S. Robey St., Chicago, Ill. 









Directory of Transfer Agents, Freight Forwarders, Warehousemen, Custom House Brokers, Efe. 


BANGOR, ME. 


HENRY McLAUGHLIN & CO. 


GENERAL STORAGE 
Forwarding and Distributing 
Rall and Water Connection 





Carter Transfer & Storage Co., Inc. 


FORWARDERS TO PACIFIC COAST POINTS A 
SPECIALTY. 
DISTRIBUTORS OF CAR LOAD LOTS. 
FIREPROOF STORAGE—LOWEST INSURANCE RATES 


LINCOLN - - - - NEBRASKA. 





Fort Worth Warehouse & Transfer Co., Inc. 
FORT WORTH, TEXAS. 
Capital Stock, $50,000.00. Fully Paid. 
ABSOLUTELY FIREPROOF WAREHOUSE 


Merchandise Distribution a Specialty. Correspondence 
Solicited. 





Western Transfer and Storage Co. 


516 to 522 San Francisco St. 
EL PASO, TEXAS. 


FORWARDERS AND DISTRIBUTORS. 
DISTRIBUTION CARS A SPECIALTY. 
TWO WAREHOUSES ON TRACK. 





EDGAR’S SUGAR HOUSE, Inc. 


520-532 LAFAYETTE BLVD. 
DETROIT, MICH. 


Eight fireproof warehouses on tracks of principal rail- 
roads. The only two fireproof warehouses on the river 
front. Lowest insurance rates in the city. Twelve auto 


trucks for delivery. Write for further particulars. 


EXPORT BUSINESS 


Most manufacturers are waking up to the fact that this 
is an important subject and are reaching out for such 
trade. A competent Forwarding Agent can be of materiai 
assistance to manufacturers. 

We quote rates of Freight and Marine Insurance to all 
places abroad and shall gladly answer inquiries respecting 
Consular Regulations, Customs Duty, etc. 

G. W. SHELDON & CO., Chicago, New York, London, 
Liverpool, Paris, Havre, Boulogne-Sur-Mer. 





Chattanooga Warehouse & Cold Storage Co. 
CHATTANOOGA, TENN. 


GHBNERAL TRANSFER AND STORAGE BUSINESS. 
DISTRIBUTION OF POOL CARS A SPECIALTY. 
WD STORE, PACK AND SHIP HOUSEHOLD GOODS. 





ST. JOSEPH TRANSFER CO. 
“ PONY EXPRESS ” 
et 


MERCHANDISE STORAGE WAREHOUSE. 
CARLOAD AND L. C. L. DISTRIBUTION. 
PROMPT SERVICE GUARANTEED. 





CHICAGO— 
Chicago Storage & Transfer Co. (Not Inc.) 


5851-61 WEST 65TH STREET 


Excellent facilities for shipping L. C. L. lots without 
cartage. Carload distribution a specialty. Daily motor 
deliveries throughout the city at very reasonable prices. 
Floors for rent. 

INSURANCE TWENTY CENTS. 


Byvank Transfer & Storage Co. 


823-825 Lafayette St. 
WATERLOO, IOWA. 


RESHIPPING AND DISTRIBUTING 
A SPECIALTY. 
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Security Warehouse Company 
MINNEAPOLIS, MINN. 
Northwestern Distributors for nearly.all Nationally 
Advertised Commodities—Twenty Car Trackage 
Space. 
Motor Truck delivery in Minneapolis and St. Paul 


Judson Freight Forwarding Co., Inc. 


CHICAGO . 433 Marquette Buliding 
ST. LOUIS 1501 Wright Building 
Carlead distribution to all railroads at Chicago and St. 
Louis without teams; L. C. L. shipments of machinery 
forwarded at reduced rates to all principal Western and 
Pacific Coast points. 








Terminal Transfer & Storage Company, Ine. 


U. 8. Bonded Transfer Mobile, Alabama 


Vorwarding Agents and Distributors of Carload freight. 
Modern Storage Warehouses with track connections. 





FORT WAYNE, INDIANA, 
WAREHOUSES 


Grand and Harrison Streets 
Francis and Hayden Streets 








D. A. MORR TRANSFER AND STORAGE CO. 


KANSAS CITY, MO. 
2114-2126 Central Street. 
ANSFER, MERCHANDISE STORAGE, FORWARD- 
RANG DISTRIBUTION AND CITY DELIVERIES. 


Direct Connections With All Railroads. Fireproof Storage, 
Sprinkler System. 





BARNESON-HIBBERD WAREHOUSE CO. 
SAN FRANCISCO, CAL. 


Malin Office, 310 Sansome St. Telephone, Sutter 946. 

China Basin Warehouse and Wharves, foot of Fourth 
St., with spur track. General Storage. Grain and Beans 
cleaned, polished and graded. Forwarding Agents and Pub- 
lic Weighers. Spur Track connection with all Railroads 
entering San Francisco. China Basin Warehouses and 
Wharves the only public facility in San Francisco where 
deep water, rail and public warehouse meet. No drayage. 





Established 1890. From long and practical experience 
we know your needs. Write for information. 


Witkin Trucking Company 


Main Office, 30 BURLING SLIP, 


NEW YORK, N. Y. 
“HH SERVES BEST WHO SERVES WELL” 





Minneapolis Transfer & Warehouse Co. 


MINNEAPOLIS, MINN. 
122 SOUTH FIFTH STREET 


DISTRIBUTORS OF POOL CARS AND GENERAL 
WAREHOUSING 





CHICAGO 
Jos. Stockton Transfer Co. 


686 The Rookery Bulliding 


Teaming of Every Description—City Delivery Service 
and Carioad Distributors. 








Buffalo Storage & Carting Co. 


BUFFALO, N. Y. 























































350-356 Seneca St. ‘‘Unsurpassed facilities’’ for stor- 
ing, handling, transferring and forwarding goods. Tele- 
phone No. 633. 


Louisville Public Warehouse Co., Inc. 


LOUISVILLE, KY. 






Import and export freight contractors, transfer and 
reshipping agents, custom house brokers. Bonded and 
free warehouses. 





SOUTHWEST WAREHOUSE COMPANY 


The Largest Modern Warehouse West of the Mississippl. 
Merchandise Storage, Transfer and Distribution. 
Terminal trackage, with capacity of 22 cars. Our own 
teams and automobiles for city deliveries. 185 National 
Distributors use our service to cover the Southwest. 
WE CAN SOLVE YOUR DISTRIBUTION PROBLEMS 
IN THE SOUTHWEST. 


KANSAS CITY. 


Central Warehouse Co. 
Storage—Forwarding 
Trackage Connection with all railroads entering the 
Twin Cities. 
Minnesota Transfer, Minn. 








Jones & Company, Inc. 


NORFOLK, VA. 


Storage, Forwarding and Distributing Agents. 
Rail and Water Facilities. 
All Steamers Can Dock at Our Wharves. 


The Benedict Warehouse & Transfer Company 


DENVER, COLO. 
501 SIXTEENTH STREET. 


DISTRIBUTION OF POOL CARS AND GENERAL 
WAREHOUSING. 


Omaha Fireproof Storage Co. 


806-18 SOUTH 16TH ST., OMAHA, NEB. 


EIGHT AND ONE-HALF ACRES FLOOR SPACH 
INSURANCE RATE 20 CENTS 
TRACKAGE SPACE 10 CARS. GEN THAMING 

ND AUTO SERVICE. 


Savannah Bonded Warehouse & Transfer Co. 
SAVANNAH, GEORGIA 
312-314-316 Williamson St. P. O. Box 985 


GENERAL STORAGE—RE-CONSIGNING—DISTRIBUT- 
ING—FORWARDING—PROMPT AND EFFICIENT 
SERVICE—EXCEPTIONAL FACI 
CUSTOM HOUSE BROKERS 
Track connections with all Railroads and ne Docks 


STORAGE IN CANADA! 


Hamilton Fireproof Warehouse 


Merchandise Free and in Bond. Separate for 
Furniture. OUR OWN CARTAGE. Carloads distributed. 
Customs Brokers and Forwarders. 


THOS. MYLES’ SONS, Ltd., HAMILTON, ONT. ° 






As a Friend of THE TRAFFIC WORLD, please Mention the paper in. writing to advertisers. 





Strengthen Y our Boxes 
WITH 


Acme Box Strapping 









Strapping in large or small coils. 


Barbed Straps packed in barrels. 






Thirty-five styles and sizes of 
Strapping. 






Fifteen sizes and styles of Barbed 
Straps. 







Write for Samples and Prices 


ACME STEEL GOODS COMPANY 
Archer Ave. and Bonfield St. Chicago, Ill. 
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